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FOREWORD 


The Law Forum is planned and edited primarily from the viewpoint of 
the Illinois lawyer. This does not reflect any admiration for the provincial 
characteristics of Illinois law but rather is a recognition of the practical 
truth that the attorney must practice, not in a theoretical void, but within 
the confines of a given jurisdiction. Without ignoring the corpus juris 
available elsewhere the Forum articles have stressed Illinois cases and statutes. 
As we begin the seventh volume of Forum publication, we reaffirm our 
allegiance to this basic policy. Together with the symposium style, this 
jurisdictional approach gives the periodical its individuality. 

Of course, many legal problems transcend state lines, and the lawyer 
practices in a federal as well as a state jurisdiction. Recognition has been 
given to these phases of practice in such issues as Estate Planning, Antitrust 
Law, Income Tax Planning, and Organizing and Advising a Business Enter- 
prise. To keep abreast of the rapidly developing tax law the fall, 1955, issue 
will be devoted to The Internal Revenue Code of 1954. The present issue 
and its summer companion are devoted to one symposium in two parts on 
the subject of Labor Relations. If you are a careful reader of advance pub- 
licity you may have noticed that the symposium was planned for a single 
issue; however, the material to be covered was so massive that it became 
necessary to play the role of an editorial amoeba. The placing of articles in 
one issue or the other has been somewhat arbitrary, and the two numbers 
should be considered together. 

Labor law comprises the most controversial area of American juris- 
prudence. Property lawyers can discuss the Rule in Shelley’s Case with a 
calm and dispassionate air; 1 tax attorneys grow weary with the bulk of the 
simplified revenue code of 1954 although they seldom come to blows over 
the meaning of the partnership provisions; but labor law practitioners . . . ! 
In some segments of labor law the very air is inflammable. Policy, politics, 
personalities, power, and public interest are all mixed into a heady potion 
for which law is supposed to provide the sedative. Whereas in most areas of 
private law the lawyer represents individual against individual, individual 
against corporation, individual against state, here he must represent group 
aganst group—labor versus management. Realistically this represents a situa- 
tion which calls for more than the usual requirements of extra-legal know- 
how. 

Moreover, labor law is a dynamic force which is in constant flux. The 
Wagner Act, which first imposed the duty to bargain in good faith, is only 
twenty years old, and its principal revision, the Taft-Hartley Act, is now 
in its ninth year. Many of the provisions of the Act are subject to constant 


*Even its abolition in 1953 (see Itt. Rev. Srat., c. 30, §§ 186, 187 (1953)) failed to 
ripple the surface of this professional calm. 








interpretation, and the contributors to this issue continued to add new cita- 
tions right up to page proof. Add to this, such hot issues as the so-called 
“right to work” laws which are now on the books of eighteen states ? and 
the imminent struggle over the guaranteed annual wage shaping up in 
Detroit and you have a fair picture of the subject labor relations. 

This issue does not attempt to deal with the broad policy questions 
just suggested, but it is against such a backdrop that articles on labor rela- 
tions should be read. While sticking to the language of strict law (whatever 
that may be) the articles reflect the basic issues which give body to the 
statutes and cases. 

The symposium should logically open with an article on the coverage 
of the National Labor Relations Act and the problems of conflicting federal 
and state jurisdiction. However, due to other considerations the publication 
of this article has been postponed until the summer issue and the first article 
becomes “The Duty to Bargain.” This paper cuts directly to the heart of 
twentieth century labor law; it is the duty to bargain on which much of the 
elaborate machinery of the National Labor Relations Board is based. The 
authors discuss this duty to bargain from four viewpoints: (1) with whom 
the employer must bargain; (2) about what; (3) how, i.e., the manner of 
bargaining; and (4) the intent necessary to bargain properly. 

“Unfair Labor Practices Under the National Labor Relations Act” 
moves the symposium into its second phase. The Act not only created a 
duty to bargain but it also prohibited certain practices that would interfere 
with the rights created by statute. The article is divided into three parts 
and covers the following areas: (1) unfair employer practices; (2) unfair 
union practices; and (3) union practices which injure innocent secondary 
employers or involve certain jurisdictional disputes. 

The first half of the symposium closes with “Suits By and Against 
Labor Organizations Under the National Labor Relations Act.” Section 301 
and 303 of the Act added a new element to labor relations by allowing 
private litigation for violation of labor contracts and for certain unfair 
practices involving secondary boycotts and jurisdictional disputes. The 
authors discuss in detail the problems arising under these two sections of 
the Act. 


Joun E. Crippet 
Editor, Law Forum 


* These laws ban union-shop and maintenance-of-membership contracts. New bills 
have been introduced in many of the state legislatures, where they are being hotly con- 
tested. Union men call them “right to scab” laws. Even Labor Secretary James Mitchell 
and President Eisenhower have been involved in the imbroglio. See Time, April 11, 1955, 
p. 24. 





THE DUTY TO BARGAIN 
BY LEON M. DESPRES AND SAMUEL D. GOLDEN * 


THIS YEAR MARKS the twentieth anniversary of the statutory enact- 
ment in the Wagner Act imposing the duty to bargain in good faith be- 
tween employer and union.! The extent of the detailed body of law which 
has grown up in twenty years is almost incredible. It arose, almost without 
precedent, in an area of human relations which, prior to the Act, had 
scarcely been regulated at all. The duty which the Wagner Act laid upon 
employers alone in 1935 was defined in the Taft-Hartley Act of 1947 ? and 
laid upon unions as well. 

Seldom does one find in any regulatory system such careful inquiry 
into the processes of dealings between persons. The National Labor Rela- 
tions Board and the courts have given great attention to the following 
problems, which this article will discuss: (1) with whom the employer 


* LEON M. DESPRES. Ph.B. 1927, J.D. 1929, University of Chicago; past 
chairman of the Committee on Labor Law of the Chicago Bar Asso- 
ciation; formerly trial examiner for the National Labor Relations Board; 
general counsel for United Transport Service Employees, C.1.0.; author 
of numerous articles in the labor relations field; practicing lawyer in 
Chicago, Illinois, specializing in labor relations. 


SAMUEL D. GOLDEN. A.B. 1945, J.D. 1949, University of Chicago; staff 
attorney engaged in labor law for Argonne National Laboratory (oper- 
ated by the University of Chicago under contract with Atomic Energy 
Commission) Lemont, Illinois. [The views expressed in this article are 
those of the author and not necessarily those of Argonne National 
Laboratory.| 


149 Stat. 449 (1935), 29 U.S.C. § 151 et seq. (1952). Section 8(5), now renumbered 
Section 8(a) (5), provided: “It shall be an unfair labor practice for an employer .. . 
(t)o refuse to bargain collectively with the representatives of his employees, subject to 
the provisions of Section 9(a).” 49 Stat. 452-3 (1935). 

761 Srat. 136 (1947), 29 U.S.C. § 141 et seq. (1952). The definition of collective 
bargaining, added in Section 8(d) provides, in part, as follows: “For the purposes of 
this section, to bargain collectively is the performance of the mutual obligation of the 
employer and the representative of the employees to meet at reasonable times and confer 
in good faith with respect to wages, hours, and other terms and conditions of employ- 
ment, or the negotiation of an agreement, or any question arising thereunder, and the 
execution of a written contract incorporating any agreement reached if requested by 
either party, but such obligation does not compel either party to agree to a proposal 
or require the making of a concession. . . .” 61 Stat. 141 (1947), 29 U.S.C. § 159(d) 
(1952). 

*Section 8(b) (3), 61 Srat. 141 (1947), 29 U.S.C. § 158(b) (3), which provides as 
follows: “It shall be an unfair labor practice for a labor organization or its agents ... 
to refuse to bargain collectively with an employer, provided it is the representative of 
his employees subject to the provisions of section 9(a) .. .” 


1 
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must bargain; (2) about what subjects there must be bargaining; (3) the 
manner of the bargaining; and (4) the intent necessary to bargain prop- 
erly. Because of the unmanageably large number of Board decisions in the 
field, this article will emphasize court decisions. 

An interesting contrast is afforded by comparing the duty to bargain 
under the National Labor Relations Act and the regulation of restraints 
under the Sherman Act.* Here, the concern is with whom the employer 
must deal, while under the Sherman Act it is with whom a party must not 
deal. Under the Sherman Act, the concern is about what subjects parties 
should not talk, and here, what subjects they must talk about; under the 
Sherman Act, which joint procedures they must avoid, and here, which 
ones they must follow. Under the Sherman Act, the parties must not have 
a cooperative spirit or intention to agree; here they must intend to negotiate 
in good faith and try to reach an agreement. In both cases, the entire law 
arose from very short, general statements in a statute, and both statutes 
have given rise to an enormous number of decisions. 

The contrast with the Sherman Act emphasizes that the National Labor 
Relations Act was intended not to keep apart but rather to bring together 
economic groups—employers and their majority employee representatives— 
so that they might settle disputes amicably, eliminate interruptions to pro- 
duction, and, by elevating the buying power of workers, minimize the 
effects of downturns in the economic cycle. The first section of the Taft- 
Hartley Act has preserved the statement of aims which originally appeared 
in the Wagner Act. The purpose of this article is to examine the rules which 
the Board and the courts have laid down in applying the statutory com- 
mand to “bargain collectively.” 


RECOGNITION OF THE REPRESENTATIVE 
FOR BARGAINING 


Before there can be any duty to bargain there must first be a “repre- 
sentative” of the employees. Obviously an employer will run afoul of the 
bargaining duty only if he refuses “to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions of section 9(a);”5 
and similarly a union can be guilty of an unfair refusal to bargain only if 
“it is the representative of his employees subject to the provisions of sec- 
tion 9(a)....”® 

Much of the litigation over the duty to bargain has concerned this pre- 
liminary issue of whether there is a representative of the employees. The 
term “representative” is thus defined in Section 9(a): 


*26 Stat. 209 (1890), 15 U.S.C. § 1 (1952). 
* Section 8(a) (5). 
®Section 8(b) (3). 
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“Representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representatives of all the employees 
in such unit for the purposes of collective bargaining in respect to rates 
of pay, wages, hours of employment, or other conditions of employ- 
ment... .” 


The purpose of this part of the article is to answer the question of how 
the employer knows when there is a “representative”; what rights and 
obligations accrue to the representative; and what a union must do to be- 
come and remain a representative. 


Right to Recognition Without Representation Proceedings 


The representative may be designated as a result of an election con- 
ducted by the Board, a process which is the subject of another article in 
this symposium. However, since the early days of the Wagner Act, the 
Board, with the support of the courts, has frequently found that the repre- 
sentative may also come into existence and establish its bargaining rights 
through less formal means, such as presenting signed union authorization 
cards from a majority of the employees in an appropriate unit.? Why, it 
has been asked, should the Board allow a union to obtain bargaining rights 
informally when there is an established procedure under impartial Board 
auspices for determining whether the union has a majority? The reason, 
an early reviewer suggested, is that the encouragement of private recogni- 
tion would effectuate the prime purposes of the Act to encourage collective 
bargaining. If every employer refused recognition until a Board election 
were held, the facilities of the Board would soon become hopelessly over- 
taxed.® 

The early cases were said to disclose a duty on the part of the em- 
ployer, when faced with a union claim to majority representation, “to co- 
operate in proving [the] union’s majority.”® It is doubtful that this can 
be taken as an accurate reflection of current precedents! Under current 
thinking, the union must first claim a majority of the employees and 
request the employer to bargain. Then, only if he doubts the union ma- 
jority in good faith, may the employer legitimately refuse to bargain until 
the union wins a Board election and is certified. 

In the leading case of Joy Silk Mills v. NLRB ™ a union representative 
had claimed the right to bargain for employees and suggested that the 


™NLRB v. Remington-Rand, 94 F.2d 862 (2d Cir. 1938); Benjamin Fainblatt, 
4 NLRB 596 (1937), upheld, 306 U.S. 601 (1939); Burnside Steel Foundry Co., 7 NLRB 
714 (1938). 

®*Ward, The Mechanics of Collective Bargaining, 53 Harv. L. Rev. 754 (1940). 

°Id. at 758. 

© Cf. dissent of Member Houston in Roanoke Public Warehouse, 72 NLRB 1281, 
1286, note 8 (1947). 
"185 F.2d 732 (D.C. Cir. 1950). 
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parties select an impartial person to check whether the union had authori- 
zation cards signed by a majority of the employees. The employer refused 
to recognize the union, indicating that he preferred to have the Board 
determine the representative. In upholding a Board order to bargain, the 
court stated: 


“The question presented is then whether [the employer’s] refusal to 
bargain was permissible under the Act. It has been held that an em- 
ployer may refuse recognition to a union when motivated by a good 
faith doubt as to that union’s majority status. . . . When, however, 
such refusal is due to a desire to gain time and to take action to dissi- 
pate the union’s majority, the refusal is no longer justifiable and con- 
stitutes a violation of the duty to bargain as set forth in Section 8(a) (5) 
of the Act.... The Act provides for election proceedings in order to 
provide a mechanism whereby an employer acting in good faith may 
secure a determination of whether or not the union does in fact have 
a majority and is therefore the appropriate agent with which to bar- 
gain. Another purpose is to insure that the employees may freely 
register their individual choices concerning representation. Certainly 
it is not one of the purposes of the election provisions to supply an 
employer with a procedural device by which he may secure the time 
necessary to defeat efforts toward organization being made by a union. 
Thus, the problem now before us narrows down to whether or not the 
evidence warrants the Board’s inference that the refusal of recognition 
was in fact motivated by bad faith.” 1? 


The court found substantial evidence to warrant the Board’s conclusion 
that the refusal was in bad faith, citing a course of activities by the employer 
which was held to constitute unfair labor practices under other subsections 
of Section 8(a). 

In a few cases the Board has upheld the employer’s refusal to recognize 
the union on the basis of a finding that the employer acted in good faith 
in questioning the majority status of the union.!* 


Although in many cases the finding that the employer lacks good faith 
in questioning the union’s majority is based upon the employer’s commis- 
sion of other unfair practices, the fact that other unfair practices have been 
committed does not always preclude insistence upon a Board election to 


2 Id. at 741. For a recent court application of the Joy Silk rule, see, e.g., NLRB 
v. Knickerbocker Plastic Cos., 35 LRRM 2420 (9th Cir. 1955). 

* Artcraft Hosiery Co., 78 NLRB 333 (1948); Chamberlain Corp., 75 NLRB 1188 
(1948); Roanoke Public Warehouse, 72 NLRB 1281 (1947). Courts have reversed Board 
orders against an employer where they found that the employer’s refusal to bargain 
was based upon its desire “for reasonable proof of majority unionization and an au- 
thentic selection of a bargaining agent.” North Electric Mfg. Co. v. NLRB, 123 F.2d 
887, 889 (6th Cir. 1941). Also, NLRB v. Empire Furniture Corp., 107 F.2d 92 (6th Cir. 
1939); Texarkana Bus Co. v. NLRB, 119 F.2d 480 (8th Cir. 1941). 
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resolve the union’s claim to representative status. Thus, in Beaver Machine 
& Tool Co.'* the Board found that the employer had committed unfair 
labor practices by illegal support of another organization and by a super- 
visor’s interference with the employees’ right to union activities. The Board 
said: 


“In our opinion, however, [the employer’s] unlawful conduct was 
not of such a character or extent as to establish that its refusal to bar- 
gain without an election was based, as the Trial Examiner found, on a 
desire to avoid recognizing and dealing with an outside union unless 
compelled to do so, rather than on an actual good faith doubt as to the 
Union’s majority.” 15 


The Board noted that the continued existence of an employees’ organiza- 
tion with which the employer had previously bargained raised the question 
whether the new group had the requisite majority. 

Recently the Board re-examined this question. In A. L. Gilbert Co.,1® 
a three-man majority of the Board upheld the employer’s refusal to grant 
recognition on the basis of authorization cards, despite the fact that it also 
found that the employer had committed an unfair practice in questioning 
its employees about their union activities on the same day as his refusal to 
recognize the union. In taking such action, however, the Board took pains 
to state that it reaffirmed the Joy Silk Mills case. The Board majority and 
minority differ principally in the emphasis with which the rules are stated 
and on their analysis of the existence and significance of other unfair labor 
practices. According to the majority, ordinarily the employer may refuse 
recognition on the mere presentation of authorization cards and may insist 
upon a Board election; but Joy Silk is considered an exception in those 
instances where the employer’s motivation is not a good faith doubt but a 
desire to use delay to dissipate the union’s majority. The dissenting members, 
Murdock and Peterson, charge the majority with turning the rule around. 
In their view, the Joy Silk case states the general rule that the employer 
must recognize the representative without requiring an election unless it has 
good faith doubts of the majority status. The dissenters also insisted that 
other unfair practices besides the desire to dissipate the union’s majority 
showed bad faith on the employer’s part. 

The controversy in the Gilbert case seems to be partly one of words 
and partly one of each member’s general predilection to credit or discredit, 
as the case may be, the sincerity of an employer’s expressed doubt about the 
union’s majority. The Gilbert decision will probably not result in a signifi- 
cant change in the Board’s handling of this type of case. In two cases de- 
cided at the same time as Gilbert the Board had little difficulty in finding 


*97 NLRB 33 (1951). 
Id. at 35. 
110 NLRB No. 231 (December 16, 1954). 
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the employers motivated by a desire to dissipate the union’s majority rather 
than a good faith doubt.!" 

Some unions have followed concurrent paths toward recognition after 
making their demand on the employer, i.e., they have filed a petition for 
a representation election and, if unsuccessful in the election, have then filed 
unfair labor charges asserting that the employer should have granted the 
union demand without an election. Under M. H. Davidson Company 1* 
the Board formerly held that, after a union participated in a representation 
election and lost it, a complaint could nevertheless be brought against the 
employer on the ground that its refusal to recognize the union without an 
election was in bad faith. The ruling in the Davidson case was upheld by 
the courts to which the question was presented,!® but was recently over- 
ruled by the Board itself in the case of Aiello Dairy Farms.?° There the 
Board held that a labor organization having knowledge of an employer’s 
misconduct must make a timely choice as to whether it will participate in 
an election to establish representative status or will file a charge alleging vio- 
lation of Section 8(a)(5). In so doing the Board adopted the dissenting 
view of Member Murdock in the earlier Davidson case, but drew a new 
dissent from Member Peterson. The Board based its new ruling upon the 
need for administrative consistency and on the apparent feeling that a union 
which employed both remedies was abusing the Board’s services. 

In another recent case the Board held that when a union seemingly 
had won a representation election (which was later voided for non-secrecy 
of the ballot) and asked the employer to bargain, the employer’s refusal at 
that time could be the basis for a refusal-to-bargain charge.?4 Only in this 
instance, however, where the union can show evidence of majority status 
after the election and renews its demand for recognition at that time, may 
the union pursue the refusal-to-bargain remedy as well as the election. 


Loss of Majority 


If the union receives Board certification as the bargaining representative, 
this does not assure that it will obtain stable bargaining relationships. Often 
some disaffection within the union will take place within a relatively short 
time after the election. In that event an issue may be raised as to the em- 
ployer’s continuing duty to bargain. 


** Pyne Moulding Corp., 110 NLRB No. 240 (December 16, 1954); Safeway Stores, 
110 NLRB No. 242 (December 16, 1954). 

94 NLRB 142 (1951). 

*See Aiello Dairy Farms, 110 NLRB No. 205 (December 13, 1954), dissent, 
note 10; NLRB v. Armco Drainage & Metal Products, 35 LRRM 2536 (6th Cir. 1955) 
(decided however, after the Board had reversed its policy in the Aiello case). 

© Supra note 19. 

7 Alexander Mfg. Co., 110 NLRB No. 210 (December 14, 1954). 
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There has been little difficulty in cases where the union’s loss of ma- 
jority can be attributed to unfair practices committed by the employer. 


~ Where the employer’s unlawful refusal to bargain has led to the union’s 


loss of majority, the Board and courts have refused to allow the employer 
to cast off his obligation to bargain and thus benefit from his own wrong- 
doing.2? The rationale of these cases was explained in one decision as 
follows: 


“The theory of these cases is that it is reasonable to assume that in the 
presence of unfair practices a decline in employee support does not 
reflect an untrammelled expression of the employees’ will, and that the 
unfair practices must be purged before the representation question can 
be accurately determined. It is thought that an over-zealous adherence 
to shifts in union membership in such situations would in effect put 
the court’s stamp of approval on the unfair practices that precede such 
shifts.” 28 


The rule is the same whether representative status was originally estab- 
lished by Board certification or by informal means.”4 

Much more difficult are the cases where the union’s loss of majority 
is not caused by employer unfair practices. Here the Board has been obliged 
to establish some arbitrary rules of thumb, and to distinguish cases of Board 
certification from those of less formal procedure. 

Where a union has received Board certification, some early authority 
emphasized the substantial weight to be given to certification as establishing 
the question of representation until otherwise resolved by the Board. In a 
leading decision under the Wagner Act, the Seventh Circuit rejected an 
employer’s argument that he was freed from his obligation to bargain with 
a certified union on the ground that another union now claimed majority 
status. The court said: 


“The employer must accord to a certified agent recognition as the 
proper bargaining agent until the certification is rescinded or succeeded 
by another. Any other holding would upset orderly procedure and 
destroy the efficiency of determination by the body authorized to 
act and maintain the proceedings in a state of suspension and inde- 
cision. . . .75 


* F.g., NLRB v. Swift & Co., 162 F.2d 575 (3d Cir. 1947); NLRB v. Norfolk 
Shipbuilding & Drydock Corp., 172 F.2d 813 (4th Cir. 1949), which cites the earlier 
case of NLRB v. Highland Park Mfg. Co., 110 F.2d 632, 640 (4th Cir. 1940); Karp 
Metal Products Co., 51 NLRB 621 (1943); Pure Oil Co., 62 NLRB 1039 (1945). 

* NLRB v. Andrew Jergens Co., 175 F.2d 130, 135 (9th Cir. 1949), cert. denied 
338 U.S. 827 (1949). 

“Franks Bros. Co. v. NLRB, 321 U.S. 702, 64 Sup. Ct. 817 (1944); I. A. of M. v. 
NLRB, 311 U.S. 72, 61 Sup. Ct. 83 (1940); Medo Photo Supply Corp. v. NLRB, 321 
USS. 678, 64 Sup. Cr. 830 (1944); NLRB v. Hamilton, 35 LRRM 2658 (10th Cir. March 
22, 1955). 

* Valley Mould & Iron Corp. v. NLRB, 116 F.2d 760, 765 (7th Cir. 1940). 
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The court suggested that if there was a claim that the certified union had 
lost its majority, an interested party could seek the designation of another 
bargaining represenstative by appropriate Board action. More recently the 
Seventh Circuit upheld a Board order requiring an employer to bargain 
with a union which had been certified several years before, although in the 
meantime there had been a high turnover among the employees and at the 
time of the Board order few of the original employees were still employed. 
The court again reminded the employer that the certification remained 
valid until revoked.?¢ 

The view taken by the Seventh Circuit was not typical. In the large 
number of cases where an employer or a rival union sought to contest the 
representative status of a previously certified union, a rule was evolved that 
the employer must continue to recognize the certified union for a reasonable 
period following the certification. This rule was spelled out as the “one 
year rule,” that is, ordinarily for one year after certification the Board 
would not permit an employer to refuse to bargain with the union, nor 
would it entertain a petition for representation or claim of representation 
from another union.?" 

This “one-year” view did not meet ready acceptance in the courts. In 
several cases, both before and after the Taft-Hartley Act, courts refused 
to concede that an employer should be obligated to bargain for any “rea- 
sonable period” after the certification if he found that, without his fault, 
the union had lost its majority status.?8 In 1952, the Third Circuit, although 
indicating its agreement with the Board’s principle that there ought to be 
a reasonable period after certification before the employer might refuse to 
bargain on account of union loss of majority, nevertheless held that the 
employer might so refuse after he had bargained for forty-nine weeks with- 
out unfair practices and all of the employees had submitted a petition for 
decertification.?® In this case and in the other cases denying enforcement 
to Board orders applying the one-year rule the courts contended that the 
application of such a rule would deny to employees the rights of majority 
representation guaranteed to them under Section 9 of the Act. 

In the majority of cases the courts have upheld the principle that the 
employer must bargain with the certified union for a reasonable time, re- 
gardless of the union’s intervening loss of majority, although they have not 


** Superior Engraving Co. v. NLRB, 183 F.2d 783 (7th Cir. 1950). 

* F.g., Botany Worsted Mills, 41 NLRB 218 (1942); Prudential Insurance Co., 56 
NLRB 1847 (1944); and Kimberly-Clark Corp., 61 NLRB 90 (1945). 

** NLRB v. Inter-City Advertising Co., 154 F.2d 244 (4th Cir. 1946); NLRB v. 
Vulcan Forging Co., 188 F.2d 927 (6th Cir. 1951); and Mid-Continent Petroleum Corp. 
v. NLRB, 204 F.2d 613 (6th Cir. 1953). 

* NLRB v. Globe Automatic Sprinkler Co., 199 F.2d 64 (3d Cir. 1952), denying 
enforcement of 95 NLRB 253 (1951). 
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necessarily accepted the Board’s assumption that one year was always a 
. reasonable period.*° 

Under the Wagner Act the Board itself had recognized that it should 
not rigidly follow the one-year rule in cases of “unusual circumstances,” 
as, for example, where the entire membership of an employees’ association 
voted unanimously to disaffiliate from the old organization and affiliate with 
a new one;*! in “schism” cases where a substantial number of employees 
voted to change affiliation and created so great a doubt about the identity 
of the bargaining agent as to remove both the collective agreement and the 
certification as bars to a new representation petition; ** and where the em- 
ployer expected a very substantial increase in the size of the bargaining unit 
within the certification year and the Board, in ordering a current election, 
had indicated that another election might be appropriate within the cer- 
tification year. Since these Board cases all occurred before the Taft- 
Hartley Act, their current precedent value is doubtful.* 

In the Taft-Hartley Act Congress codified the one-year rule for elec- 
tions so that at present only one election can be held each year in a bargain- 
ing unit.®5 

The conflict in the circuits over the Board’s one-year rule has been 
resolved by the Supreme Court in the recent case of Brooks v. NLRB * 
There the union had won a representation election by a vote of eight to 
five, but a week after the election, and the day before certification, nine out 
of the thirteen employees in the bargaining unit sent the employer a letter 
stating that they no longer favored union representation. The employer 
thereupon refused to bargain with the union. After a concise review of 
the background of the one-year rule and the reasoning behind it, the court 
resoundingly approved the Board’s doctrine in such cases, stating: 


“Petitioner contends that whenever an employer is presented with evi- 
dence that his employees have deserted their certified union, he may 


*° NLRB v. Appalachian Electric Power Co., 140 F.2d 217 (4th Cir. 1944); NLRB 
v. Century Oxford Mfg. Corp., 140 F.2d 541 (2d Cir. 1944); NLRB v. Botany Worsted 
Mills, 133 F.2d 876 (3d Cir. 1943); NLRB v. Sanson Hosiery Mills, 195 F.2d 350 
(5th Cir. 1952), cert. denied 344 U.S. 863 (1952); NLRB v. Brooks, 204 F.2d 899 
(9th Cir. 1953). 

* Public Service Electric & Gas Co., 59 NLRB 325 (1944). 

* Carson Pirie Scott & Co., 69 NLRB 935 (1946); Brightwater Paper Co., 54 NLRB 
1102 (1944). 

* Westinghouse Electric & Mfg. Co., 38 NLRB 404 (1942); Celanese Corp. of 
America, 73 NLRB 864 (1947). 

*See NLRB v. Henry Heide, Inc., 35 LRRM 2378 (2d Cir., January 19, 1955). 

* Section 9(c) (3). Incidentally, the Board has indicated that the statute literally 
means that a new petition for representation may not be acted upon within a year from 
the election (Heekin Can Co., 97 NLRB 783 (1951)) while refusal-to-bargain cases 
continue to require bargaining for one year following certification. 

348 U.S. 96 (1954). 
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forthwith refuse to bargain. In effect, he seeks to vindicate the rights 
of his employees to select a bargaining representative. If the employees 
are dissatisfied with their chosen union, they may submit their own 
grievance to the Board. If an employer has doubts about his duty to 
continue bargaining, it is his responsibility to petition the Board for 
relief, while continuing to bargain in good faith at least until the Board 
has given some indication that his claim has merit. Although the Board 
may, if the facts warrant, revoke a certification or agree not to pursue 
a charge of an unfair labor practice, these are matters for the Board; 
they do not justify employer self-help or judicial intervention. The 
underlying purpose of this statute is industrial peace. To allow em- 
ployers to rely on employees’ rights in refusing to bargain with the 
formally designated union is not conducive to that end, it is inimical 
to it. Congress has devised a formal mode for selection and rejection 
of bargaining agents, and has fixed the spacings of elections, with a 
view of furthering industrial stability and with due regard to admin- 
istrative prudence.” 87 


Commenting upon the fact that the one-year rule is predicated upon the 
date of certification rather than the date of election, the court said: 


“To be sure, what we have said has special pertinence only to the 
period during which a second election is impossible. But the Board’s 
view that the one-year period should run from the date of certification 
rather than the date of election seems within the allowable area of the 
Board’s discretion in carrying out Congressional policy. . . . Other- 
wise, encouragement would be given to management or a rival union 
to delay certification by spurious objections to the conduct of an elec- 
tion and thereby diminish the duration of the duty to bargain. Fur- 
thermore, the Board has ruled that one year after certification the em- 
ployer can ask for an election or, if he has fair doubts about the union’s 
continuing majority, he may refuse to bargain further with it. This, 
too, is a matter appropriately determined by the Board’s administrative 
authority.” *8 


In a footnote, the court observed that in a previous case the Board had 
found an employer not guilty of an unfair labor practice when he refused 
to bargain after the certification year had passed, but that the Board else- 
where had intimated that the better practice, even after the certification 
year had passed, would be to petition the Board for a new election or other 
relief.3® In its discussion of this point the court hearkens back to the view 
of the Seventh Circuit that the better practice in contesting an existing 


* Id. at 103. 

* Id. at 104. 

* Brooks v. NLRB, supra note 36. The cases cited were Celanese Corp. of America, 
95 NLRB 664 (1951), United States Gypsum Co., 90 NLRB 964 (1950), and also J. P. 
O’Neil Lumber Co., 94 NLRB 1299 (1951). 
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certification is to petition the Board directly to suspend or revoke the cer- 
tification, and not unilaterally to refuse to bargain.*° 

The effect of the Supreme Court decision is to lend authoritative 
weight to the one-year rule. It can now be stated with very great assur- 
ance that an employer is obligated to continue bargaining with the certified 
union for a period of one year following the certification, regardless of any 
evidence he may have of a loss of majority on the union’s part. After such 
time he may be able to refuse to bargain further, but only if he has reason- 
able grounds for believing that the union has actually lost its majority and 
if he is very sure that he has not committed any unfair practices which 
might account for the loss of majority. The court’s suggestion, however, 
is that the surest prerequisite to breaking off relations with the union is to 
file a petition for a representation election at least a year after the certifica- 
tion election took place. 

When the employer has recognized the union without a Board elec- 
tion and certification, the one-year rule does not apply. Thus, in the case 
of Joe Hearin*! the Board said: “We do not feel, however, that a card 
check reflects employees’ true desires with the same degree of certainty as 
a Board-conducted election.” 4? In the Hearin and Mayer cases the recogni- 
tion was on the basis of a voluntary card check. However, even where the 
Board had ordered the employer to bargain with the union, the Board 
excused the employer from bargaining for a full year following the order 
when it found that the previous order had served the remedial purpose 
sought in asmuch as the employer had bargained and had negotiated a con- 
tract with the union for a term ending within a year.*® In Hinde and 
Dauch Paper Co.** the Board held that the employer was not guilty of 
refusing to bargain where he insisted that the initial contract should end at 
the end of the certification year and refused to bargain for a new contract 
in the period immediately preceding the anniversary of the certification. 
The employer’s insistence on the short term and refusal to bargain for a 
new contract were predicated upon a showing, after the second bargaining 
conference with the union, that the majority of the employees did not 
desire to be further represented by the union. 


However, the Board has not entirely relinquished its hold over in- 
stances where recognition comes from informal means. Thus in Poole 
Foundry @ Machine Co. v. NLRB * the court upheld the Board’s view 


“Valley Mould & Iron Corp. v. NLRB, 116 F.2d 760 (7th Cir. 1940); Superior 
Engraving Co. v. NLRB, 183 F.2d 783 (7th Cir. 1950). 


"66 NLRB 1276 (1946). 

“See also NLRB v. Mayer, 196 F.2d 286 (5th Cir. 1952). 
“Squirrel Brand Co., 104 NLRB 289 (1953). 

“104 NLRB 847 (1953). 

“192 F.2d 740 (4th Cir. 1951). 
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that an employer who agreed to recognize a union in order to resolve the 
union’s unfair practice charges was obligated to continue such recognition 
for a reasonable period. The Board and court held that a three and one-half 
month period of negotiations was not sufficient compliance with the recog- 
nition agreement to support the employer’s consequent refusal to bargain, 
even though the majority of the employees had filed a decertification 
petition. 

The cases on the majority status of the representative leave the em- 
ployer in a delicate legal situation in which any false step can lead to 
trouble. He may not question a certified union’s majority for a period of 
at least a year after the certification. At the same time, if he refuses to 
respond to an informal demand for recognition based upon good evidence 
of majority status, he may find himself guilty of an unfair labor practice. 
The employer’s willingness to engage any reliable method of checking the 
alleged majority status when the union is not certified may free his actions 
from any taint of unfairness; but, regardless of the auspices of the checking 
procedure, he had better not question a certified union’s majority status for 
a year after the certification, and thereafter he may be best advised to limit 
his contest of such status to filing representation proceedings with the 
Board. 

In at least two situations, however, the employer seems best advised 
to insist upon representation proceedings before he will extend recognition: 
(1) where there is dispute over the appropriate bargaining unit, and (2) 
where rival unions are competing for recognition. 


Duty to Bargain with Non-complying Union 


One other question that has arisen under the Taft-Hartley Act is 
whether the employer must bargain with a union claiming to represent a 
majority in an appropriate bargaining unit when the union has not com- 
plied with the non-Communist affidavit provision of the Act (Section 9h). 
The Board first held that an employer could refuse to bargain with a 
majority union which was not in compliance.4® However, this Board view 
was criticized in West Texas Utilities Co. v. NLRB 47 where the court said: 


“The failure of union officers to comply with 9(h) does not in any 
way relieve an employer of the paramount obligation to bargain col- 
lectively in good faith. The Act’s only sanction for non-compliance 
is denial of Board facilities. ... We do not think an employer may take 
the matter into his own hands and refuse to bargain with a union be- 
cause its officers have not filed. If he does so, the ability of the union 
to successfully invoke Board processes thereafter, so long as its officers 
file beforehand, may result in his being cited for an unfair labor 
practice.” 


“Tsaac Andrews, 87 NLRB 379 (1949). 
"184 F. 2d 233, 239 (D.C. Cir. 1950). 
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The Board then modified its view in New Jersey Carpet Mills, Inc.*® 
where a majority found that, at least where the employer’s refusal to bar- 
gain was based on different grounds and he did not state the union’s non- 
compliance as his reason for refusal to bargain, the employer could not use 
the union’s non-compliance as a defense. The chairman of the Board went 
on to indicate that he would allow an employer to refuse to bargain on the 
grounds of non-compliance if he expressly stated non-compliance as his 
reason for not bargaining, but the other two members of the majority did 
not concur in this dictum. 

The District of Columbia court’s view in West Texas Utilities was 
followed by the First Circuit in NLRB v. Reed & Prince Mfg. Co. in 
which the court also cited NLRB v. Dant © where the Supreme Court had 
determined that, so long as a union was in compliance at the time a com- 
plaint for unfair labor practices was filed, it need not be concerned about 
compliance at the time the earlier charge was filed. 

In view of the two Courts of Appeals decisions an employer would 
run considerable risk in refusing to bargain with the majority representa- 
tive, even if he did so on a stated ground of the union’s non-compliance. 


Rights and Obligations of Statutory Representative 


Once a union has obtained majority status it is known as the exclusive 
bargaining representative for all employees in the bargaining unit. This 
status has been defined in a number of cases. The exclusive bargaining rep- 
resentative, of course, has the sole right to represent employees within the 
unit, whether or not they are members of the union.®! It also has the obli- 
gation to represent all the employees, and the employer may refuse to 
bargain if the union persists in representing only its membership.°? 

The employer has no authority to deal individually with employees 
in the bargaining unit on matters subject to the duty to bargain. The union 
is the necessary party to all such dealings.** Even if a majority of the 
employees in the bargaining unit come to the employer voluntarily and 
ask to bargain with him without the participation of the bargaining agent, 
the employer will be guilty of an unfair labor practice if he recognizes 
them without the participation of the union. As stated by the Supreme 
Court: 


“Bargaining carried on by the employer directly with the employees, 
whether a minority or a majority, who have not revoked their designa- 


“92 NLRB 604 (1950). 

“205 F.2d 131 (1st Cir. 1953). 

344 US. 375, 73 Sup. Ct. 375 (1953). 

*! National Licorice Co. v. NLRB, 309 U.S. 350, 60 Sup. Ct. 569 (1940). 
See NLRB v. Reed & Prince Mfg. Co., 118 F.2d 874 (1st Cir. 1941). 


“Order of Railroad Telegraphers v. Railway Express Agency, 321 U.S. 342, 64 
Sup. Ct. 582 (1944); J. I. Case Co. v. NLRB, 321 U.S. 332, 64 Sup. Ct. 576 (1944). 
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tion of a bargaining agent, would be subversive of the mode of col- 
lective bargaining which the statute has ordained, as the Board, the 
expert body in this field, has found.” 54 


A very important corollary of the majority union’s exclusive right to 
represent employees is its duty to fairly represent all employees within 
the unit. Supreme Court and Board decisions have required the statutory 
representative to represent all employees in the unit, whether or not mem- 
bers of the union, without discrimination.®> Of course, the statutory repre- 
sentative retains “a wide range of reasonableness” in bargaining for the 
different employee interests within the bargaining unit.°¢ 


SUBJECTS OF BARGAINING 


Of the controversies among commentators on the duty to bargain, by 
far the greatest has been on the range of bargaining subjects. From the 
beginning litigation over the proper subjects for obligatory collective bar- 
gaining appeared inevitable. When two parties sit down to talk, obviously 
one of the first questions to come up is: what subjects are we to talk about? 
In labor relations a long background of employer-union differences over 
the field of collective bargaining guaranteed that differences of opinion 
would arise on whether certain subjects were within the proper scope of 
the parties’ obligatory dealings with each other. 


Subjects of Bargaining as Determined by the Courts 
and the Board 


Despite the obviousness of the question, no court decision squarely 
settled the issue until 1948 in Inland Steel Co. v. NLRB.5" There the court 
held that upon request of the union the employer had a duty to bargain 
about its pension plan and compulsory retirement policy. For many years 
the employer had had an employee annuity plan and compulsory retirement 
policy. During World War II it suspended the compulsory retirement 
policy. In 1946 when it revived the policy, the steel workers union not only 
filed grievances to protest the compulsory retirement of employees but also 


* Medo Photo Supply Co. v. NLRB, 321 U.S. 678, 684, 64 Sup. Ct. 830, 833 (1944). 
For the classic review of the question of the exclusive rights of the statutory bargaining 
agent, see Weyand, Majority Rule in Collective Bargaining, 45 Cor. L. Rev. 556 (1945). 

Steele v. Louisville & Nashville R. Co. 323 U.S. 192, 65 Sup. Cr. 226 (1944); 
Wallace Corp. v. NLRB, 323 U.S. 248, 65 Sup. Ct. 238 (1944); Larus & Bros. Co., 
62 NLRB 1075 (1945); Hughes Tool Co., 104 NLRB 318 (1953). For a recent review 
of the cases regarding the statutory representative’s duty, see 49 Nw. U. L. Rev. 357 
(1954). The Board recently revoked a union’s certification and directed a new repre- 
sentation election where it found the union had persistently represented only its mem- 
bership and not all the employees in the bargaining unit. Pittsburgh Plate Glass Co., 
111 NLRB No. 194 (March 29, 1955). 

Ford Motor Co. v. Huffman, 345 U.S. 330, 338, 73 Sup. Ct. 681, 686 (1953). 


* 170 F.2d 247 (7th Cir. 1948). 
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made a formal request to bargain on both retirement and annuities. The 
. employer took the position that it was not required to bargain on these 
questions, and court action eventually followed. 


The Board and the court considered whether pensions and compulsory 
retirement were covered by Section 9(a) of the Act, which gives the statu- 
tory representative authority to bargain over “rates of pay, wages, hours of 
employment or other conditions of employment.” Both the Board and the 
court held that the term “wages” was broad enough to cover all remunera- 
tion to the employee from his employer, that “other conditions of employ- 
ment” included the very existence and continuance of the employment rela- 
tionship itself, and that the employer’s pension plan and compulsory retire- 
ment policy were therefore proper subjects for bargaining. 

The significance of the Inland Steel case was that the Board and the 
court found no other unfair practice on the employer’s part and recognized 
that bargaining relationships between the parties had been on good terms 
except for their one point of contention. 

The employer had urged that, if it were obliged to bargain about annui- 
ties and retirement with the steel workers union each time an agreement 
might be opened for negotiation, it would be in the unpleasant and im- 
possible position of having to consider with many different unions a uni- 
form company-wide policy of annuity and retirement. Nevertheless, the 
decision squarely held that matters found to come within the scope of bar- 
gaining under the Act must be bargained about upon the request of either 
party. 

Another leading case decided in 1948 was NLRB v. J. H. Allison & 
Co.,58 which required the employer to bargain about merit wage increases. 
It relied upon an earlier decision which anticipated later holdings by find- 
ing that an employer’s insistence upon unilateral granting of all wage in- 
creases was a violation of the duty to bargain because it amounted to “.. . 
removal of bargaining concerning the exact subject matter at issue.” 5° 


The subject matter for compulsory bargaining has been extended to 
include such matters as group insurance,®® Christmas bonuses which had 
been paid as a regular procedure,*! rentals for company housing,® stock 
purchase plans,®* and many others.®* 


165 F.2d 766 (6th Cir. 1948). 

® Aluminum Ore Co. v. NLRB, 131 F.2d 485, 487 (7th Cir. 1942). 

° NLRB v. W. W. Cross & Co., 174 F.2d 875 (1st Cir. 1949). 
“NLRB v. Niles-Bement-Pond Co., 199 F.2d 713 (2d Cir. 1952). 

® NLRB v. Lehigh Portland Cement Co., 205 F.2d 821 (4th Cir. 1953). 
* Richfield Oil Corp., 110 NLRB No. 54 (Oct. 18, 1954). 


“ (For a comprehensive list of cases by subject matter, see 50 Cox. L. Rev. 351 
(1950); 16 U. Cut. L. REv. 568, 572, n. 29 (1949), and Miller, Employers’ Duty to Fur- 
nish Wage and Economic Data to Unions, 6 Las. L. J. 151, 152 (1955). 
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The Board and the courts have been sharply criticized for undertaking 
to define the scope of compulsory bargaining. Leaders in this criticism 
have been Professors Cox and Dunlop of Harvard, who insist that the legis- 
lative history of the Wagner Act did not support any Board review of the 
subjects of bargaining.® According to their view, the Board’s primary 
function was to make sure that an employer would recognize and meet with 
employee representatives; then to leave to the parties themselves the 
process of defining the subjects of their bargaining. These critics insist that 
most of the cases which contain Board and court comment on the proper 
subject matter of bargaining involved other questions of unfair conduct, 
and that the comments on the subject matter of bargaining should therefore 
be considered dicta. However, they concede that the concept of defining 
the subject matter of bargaining has won such wide acceptance from the 
Board, from the courts, and even from Congress in the Taft-Hartley defini- 
tion of collective bargaining, that a present attack is futile. On legislative 
history the critics’ argument was rather decisively answered by the court’s 
opinion in the Inland Steel case which pointed out that Congress specified 
the subjects of collective bargaining, albeit in general terms, in the Labor 
Relations Act, and thereby indicated that it expected judicial construction 
of the subjects covered. 

The critics of the policy of defining bargaining subjects emphasize that 
bargaining should be flexible according to circumstances, and that matters 
such as job content, work assignments, or sub-contracting, for example, 
might be normal subjects of bargaining in one industry or situation but 
might be traditional prerogatives of management in another. They say that 
the government is not promoting industrial peace when it forces the parties 
to extend their bargaining to subjects which the parties themselves might 
otherwise consider to be within the sole prerogative of management or 
the union. 

The criticisms seem to rest principally on the assumption that, once 
the Board holds a certain subject to be bargainable, a bargaining party will 
be found guilty of an unfair labor practice unless it makes some concession 
or compromise on the subject. The curious aspect of the argument is that 
Professor Cox himself acknowledges that certain subjects, such as wage 
rates, must be bargained about or else unquestionably the employer would 
be failing to engage in collective bargaining. He balks only at those sub- 
jects which are not universally recognized in all industries as matters for 
joint determination between the employer and the representative. The 
criticism may then resolve itself into a question of degree, and, as has been 


*® Cox and Dunlop, Regulation of Collective Bargaining by the National Labor 
Relations Board, 63 Harv. L. Rev. 389 (1950). See also Cox, Government Regulation 
of the Negotiation and Terms of Collective Agreement, 101 U. Pa. L. Rev. 1137 (1953); 
and Taylor, GOVERNMENT REGULATION oF INDUsTRIAL RELATIONS, Ch. I & VI (1948). 
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pointed out by several authors, should perhaps be resolved, as it is now 
being judicially resolved, by the case-to-case approach.** As one court of 
appeals said: “. . . generalization must await the accumulation of a body 
of decided cases pricking out the line between subject matters within the 
Act and subject matters outside its scope. .. .” ® 


There has been criticism that defining the scope of bargaining will lead 
to unjustified joint control over all included subjects. Although there may 
have been some support for this criticism in the cases, in our view the criti- 
cism was very much exaggerated. Moreover, the subject seems to have been 
cleared up, to the considerable satisfaction even of the critics, by the decision 
of the Supreme Court in NLRB v. American National Insurance Co.® There 
the union had proposed a grievance procedure clause with final review 
through arbitration. The management counter-proposed a “management pre- 
rogatives” clause which covered many of the usual matters reserved to man- 
agement decision in collective agreements, and stated that such matters were 
within the final decision of management without being subject to arbitra- 
tion. The Board reversed its trial examiner and held that the employer’s 
insistence upon such a clause was a refusal to bargain about subjects within 
the scope of bargaining. However, the Supreme Court, which affirmed the 
court of appeals’ decision reversing the Board, noted that bargaining for a 
“management prerogatives” clause was a widespread and justifiable practice, 
and criticized the view that all matters within the scope of bargaining must 
be jointly decided. The court said: 


“The duty to bargain collectively is to be enforced by application of 
the good faith bargaining standards of Section 8(d) to the facts of each 
case rather than by prohibiting all employers in every industry from 
bargaining for management functions clauses altogether.” ® 


Apparently taking note of the published criticism of the Board’s view, 
the court also noted that bargaining may take different turns in different 
industries and that such facts should be considered in determining whether 
there was good faith. 

Professor Cox has indicated that the result of the American National 
Insurance case is to remove the primary grounds for criticism of govern- 
ment regulation of the scope of bargaining.” The effect of the American 


* Taplitz, Refusal to Bargain, N.Y.U. SeveNtH ANNUAL CONFERENCE ON LABor LAW 
AND Labor RELATIONS 171, 222 (1954); 50 Cor. L. Rev. 351 (1950); Findling and Colby, 
Regulation of Collective Bargaining by the NLRB—Another View, 51 Cor. L. Rev. 
170 (1951). 

* NLRB v. W. W. Cross & Co., 174 F.2d 875, 878 (1st Cir. 1949). 

* 343 U.S. 395, 72 Sup. Cr. 824 (1952). 

Id. at 409, 72 Sup. Cr. at 832. 

™ Cox, Government Regulation of the Negotiation and Terms of Collective Agree- 
ment, 101 U. Pa. L. Rev. 1137, 1149 (1953). 
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National Insurance case is to leave to the Board and the courts the function 
of interpreting the subject matters of compulsory bargaining, but to leave 
to the standard of good faith bargaining the question of a party’s insistence 
upon holding within his own control any matters within the scope of 
bargaining. 

In another case the same court of appeals which decided the American 
National Insurance case upheld the Board’s finding that there was bad faith 
bargaining on the part of an employer who insisted on the unilateral right 
to fix every feature of rates of pay, hours of work, and conditions of em- 
ployment. The court said: 


“It is true, of course, that the employer was not required to accept the 
union’s proposal, nor to make any concession, or counter-proposal. 
However, the employer was required to bargain in good faith.” ™ 


In several other decisions, courts have reminded the Board of the 
American National Insurance doctrine. The Fifth Circuit held that an em- 
ployer could insist on having a uniform wage increase policy for employees 
both in and out of the bargaining unit, a position which may go even 
farther than that advocated by Professor Cox.7? In several cases courts have 
admonished the Board that it should not hold a party to agree to that which 
is reasonable.** 

The Board and the courts have continued their case by case review of 
the scope of bargaining. In rejecting a union charge that a company was 
foreclosed from insisting on a no-strike clause, the Board held, in effect, 
that a no-strike clause was a proper subject of bargaining.“* Relying on 
this decision, the Seventh Circuit reversed a Board order and held that an 
employer could properly insist upon a clause which called for holding a 
secret-ballot strike vote before the union might call a strike at the end of 
the contract term.*> Although disagreeing with the Board’s order, the 
court did indicate disapproval of the portion of the employer’s proposed 
clause which would have required strike approval by a majority of the 
entire bargaining unit rather than a majority only of the voting employees. 
Under the facts of the negotiations, however, the court held that the union 
had waived its right to complain about the objectionable feature by taking 
the position that the entire question was outside the scope of bargaining. 

Another decision which illustrates the empirical case-by-case approach 
on the subjects of bargaining is NLRB v. Norfolk Shipbuilding and Dry- 


™ Majure v. NLRB, 198 F.2d 735, 739 (Sth Cir. 1952). 
@ Texas Foundries v. NLRB, 211 F.2d 791 (5th Cir. 1954); compare NLRB v. 
Berkley Machine Works & Foundry Co., 189 F.2d 904 (4th Cir. 1951). 
* NLRB v. I.B.S. Mfg. Co., 210 F.2d 634 (Sth Cir. 1954); NLRB v. Norfolk Ship- 
Building and Drydock Co., 195 F.2d. 632 (4th Cir. 1952). 
“ Shell Oil Co., 77 NLRB 1306 (1948). 
* Allis-Chalmers Mfg. Co. v. NLRB, 213 F.2d 374 (7th Cir. 1954). 
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dock Corp.*® The union had refused to discuss an employer’s proposal 
which would have made the union financially liable for all violations of the 
no-strike clause by union members. The employer insisted upon its position 
as a condition precedent to making any agreement, and the union charged 
that the employer was violating a previous court decree against refusal to 
bargain. In declining to grant a motion for a show cause order, the court 
stated: 


“We think these No Strike clauses must be viewed in the light of 
their severity upon the Union against the broad bargaining background 
in each case. In the instant case, the urgency of the time element in 
Respondent’s work, together with the drastic consequences of delay in 
repairing ships are important considerations.” 77 


In a recent “landmark” case the Board has issued an order requir- 
ing an employer to bargain about a unilaterally established employee stock 
purchase plan to which the employer contributes. The employer argued 
that bargaining about a stock purchase plan would put the union in the 
inconsistent position of representing employees as both workers and share- 
holders.78 The Board said: 


“It is now well established that the term ‘wages’ comprehends all 
emoluments of value which may accrue to employees because of their 
employment relationship. In our opinion, a stock purchase plan of the 
character before us is embraced by this statutory term. . . . We think 
that a common sense, non-technical view of the Plan, including its 
manifest purpose, its unmistakable emphasis on the long term accumu- 
lation of stock for future needs rather than upon stock ownership as 
such, its requirement that participants be employees, and its provision 
for benefits which are related to the employees’ length of service and 
amount of wages while participating, compels the conclusion that bene- 
fits accruing to employees thereunder represent a part of the compen- 
sation or remuneration received by the employees for their labor, 
differing from their weekly wages only in form and time of payment.” 


Matters Outside the Scope of Bargaining 


Thus far we have discussed only the cases which have opened new 
fields for bargaining. The overwhelming trend of the decisions has been 
to hold that the subjects raised by either of the parties are proper matters 
for bargaining. However, in a few cases the courts have fixed outer limits 
of the bargainable area. When a proposal is outside the statutory scope of 
the bargaining area, a party may not insist that it be considered or agreed to. 

In an early case, for example, the Fifth Circuit uttered a dictum which 
is, perhaps, self-evident: 


195 F.2d. 632 (4th Cir. 1952). 
"Id. at 637. 
* Richfield Oil Corporation, 110 NLRB No. 54 (October 18, 1954). 
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“A refusal to bargain about legislative policies, and other generali- 
ties is not included.” 7° 


In another case the same court found an employer guilty of a refusal 
to bargain when, after all other matters were agreed upon, it insisted that 
the union register with the state court under a Georgia law which would 
then make the Union a suable entity. The court said: 


“There are certain things about which the parties may bargain or 
negotiate, but which cannot be insisted upon as a condition precedent 
to the making of a contract. The present case presents such a situation. 
Respondent, by insisting that the union become an entity amenable to 
suit in the state courts, left the sphere of ‘terms and conditions of em- 
ployment’ and conditioned his willingness to sign the agreement on a 
matter outside the area of compulsory bargaining.” ®° 


Early in the administration of the National Labor Relations Act, an 
employer who was asked to sign an agreement sought to impose the condi- 
tion that the union first withdraw unfair labor charges previously filed 
under the National Labor Relations Act. The court said: 


“... it is clear that petitioner could not thus make its compliance with 
the act dependent upon dismissal of charges that it has been guilty of 
violating it.” § 


In NLRB v. Corsicana Cotton Mills 8? an employer had proposed a 
clause which would require the union to give non-member employees notice 
of all union meetings and allow them to vote on every decision of the 
union as a bargaining agent. The court found that this demand would 
amount to withdrawal of recognition of the bargaining agent, since the union 
represented the entire bargaining unit and the employer could not properly 
require that non-member employees take part in union decisions. 

The reverse situation, where a union was found guilty of an unfair 
refusal to bargain, appeared in the litigation involving the International 
Typographical Union. In American Newspaper Publishers Ass’n v. NLRB *8 
the court held that the union could not insist upon employer acquiescence 
in a union shop condition which the court held to be in violation of the 
Taft-Hartley Act. Of course, prior to Taft-Hartley an employer was not 
free to refuse to bargain on a closed shop clause.® 

The Board consistently held that a party may not insist upon a per- 


*® Globe Cotton Mills v. NLRB, 103 F.2d 91, 94 (5th Cir. 1939). 

* NLRB v. Dalton Telephone Co., 187 F.2d 811, 812 (5th Cir. 1951). 
* Hartsell Mills Co. v. NLRB, 111 F.2d 291, 292 (4th Cir. 1940). 
"178 F.2d 344 (5th Cir. 1949). 

193 F.2d 782 (7th Cir. 1951). 

* NLRB v. Winona Textile Mills, 160 F.2d 201 (8th Cir. 1947). 
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formance bond of the other party’s obligation under the contract,®* but 
the Board was recently reversed on this proposition.8* Conversely, the 
Board was consistent in holding that a union violated its bargaining duty 
by insisting upon a performance bond from the employer as a condition 
of settling a strike.8’ In another case, upon a Board complaint for an in- 
junction against allegedly unfair bargaining by a union, a district court 
found that the union’s demand for inclusion of “able and willing” and 
“memorial period” clauses constituted a demand to control production and 
fix prices, and was therefore beyond the scope of bargaining. The court 
concluded that union insistence upon such clauses constituted a refusal to 
bargain in good faith.*8 

There is a group of cases in which the Board has found that insistence 
upon provisions which are felt to be overly severe or “impossible” consti- 
tutes a refusal to bargain in good faith, even though the contents of the 
provisions are subjects for bargaining under the statutory definition.*® These 
cases, which have been criticized for involving unjustified governmental 
review of the reasonableness of proposals, will be discussed along with 
those where “good faith” is the primary question involved. 


Duty To Disclose Information Relevant to Bargaining 


Having determined that there are certain subjects about which the 
parties must bargain, the Board set the stage for union demands that the 
employer make information about such subjects available to the union so 
that there could be intelligent bargaining about them. Since the rule of 
“caveat emptor” does not fit a relationship in which the parties are sup- 
posed to be dealing in good faith, relevant information which is solely 
within the knowledge of one party was found to be information which 
should be available to both parties. 

One field of information which has given rise to a great deal of litiga- 
tion is the disclosure of individual wage rates of employees within the 
bargaining unit. In Aluminum Ore Co. v. NLRB the court found that 
the employer should bargain with the union about wages, and went on to 
uphold the Board’s direction that the employer disclose to the union the 
individual wage rates and wage histories of employees. In answer to the 
employer’s argument that this information was confidential, the court stated 


*Scripto Mfg. Co., 36 NLRB 411 (1941); I.B.S. Mfg. Co., 96 NLRB 1263 (1951); 
Note, 23 U. Cin. L. REv. 364. 


* NLRB v. I.B.S. Mfg. Co., 210 F.2d 634 (5th Cir. 1954). 


* International Brotherhood of Teamsters (Conway’s Express), 87 NLRB 972 
(1949), enforced sub. nom. Rabouin v. NLRB, 195 F.2d 906 (2d Cir. 1952). 


*®Penello v. United Mine Workers, 88 F. Supp. 935 (D.D.C. 1950). 


® NLRB v. Reed & Prince Mfg. Co., 118 F.2d 874 (1st Cir. 1941); NLRB v. Tower 
Hosiery Mills, 81 NLRB 658 (1949), enforced, 180 F.2d 701 (4th Cir. 1950). 


131 F.2d 485 (7th Cir. 1942). 
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that it was related to a subject within the scope of bargaining and could 
not be considered confidential so long as the employer was subject to a 
duty to bargain. Since this 1942 case, many employers have raised the same 
general argument as the Aluminum Ore Company but with very little suc- 
cess.®1 

The extent of the employer’s duty to supply wage rates was considered 
by the Second Circuit in NLRB v. Yawman & Erbe Mfg. Co.® as follows: 


“.. . we find it difficult to conceive a case in which current or imme- 
diately past wage rates would not be relevant during negotiations for 
a minimum wage scale or for increased wages. Since the employer has 
an affirmative statutory duty to supply relevant wage data, his refusal 
to do so is not justified by the Union’s failure initially to show the 
relevance of the required information. The rule governing disclosure 
of data of this kind is not unlike that prevailing in discovery procedures 
under modern codes. There the information must be disclosed unless 
it plainly appears irrelevant. Any less lenient rule in labor disputes 
would greatly hamper the bargaining process, for it is virtually im- 
possible to tell in advance whether the required data will be relevant 
except in those infrequent instances in which the inquiry is patently 
outside the bargaining issue.” 


The Board has refused to make the disclosure requirement rigid and 
has relieved the employer of further requirements where he has already pre- 
sented full information orally ®* or where the information is available from 
other records to which the union has access.®* In the Yawman & Erbe 
case the Board ordered disclosure of wage rates for the immediately pre- 
ceding year but not for prior years.® 

Despite a virtually unbroken line of cases holding that the employer 
must disclose individual employee wage information, there are still cases 
in which the employer has resisted disclosure on the ground that the in- 
formation is confidential. Recently several cases have concerned the news- 
paper industry where individual wage rates vary greatly and individual 
negotiation of increases is a standard practice, particularly among editorial 
writers. In two cases the Board has overruled the employer’s assertion that 
the information should be kept confidential.°* In a third newspaper case 


* See, for example, NLRB v. New Britain Machine Co., 210 F.2d 61 (2d Cir. 1954); 
NLRB v. Hekman Furniture Co., 207 F.2d 561 (6th Cir. 1953); Whitin Machine Works, 
108 NLRB No. 223, (June 28, 1954), enforced, 217 F.2d 593 (4th Cir. 1954), cert. denied, 
— Sup. Cr. — (April 12, 1955) 23 U.S.L.W. 3249. 

” 187 F.2d 947, 949 (2d Cir. 1951). 

* Cincinnati Steel Castings Co., 86 NLRB 592 (1949). 

™ California Portland Cement Co., 101 NLRB 1436 (1952). 

* Yawman & Erbe Mfg. Co., 89 NLRB 881 (1950). 

*Item Co., 108 NLRB No. 227 (June 30, 1954); Utica Observer Dispatch, 111 
NLRB No. 6 (January 5, 1955). 
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the court of appeals refused to read into a general Board order to bargain 
the requirement that the employer disclose each individual’s name and 
salary, but held that there was substantial compliance with the Board order 
when the employer listed the salary rates held by numbers of employees 
without matching names to salaries.®7 

In ordering disclosure of wage information the Board has not limited 
itself to cases of actual negotiations for a collective agreement. In several 
cases the Board has ordered disclosure of individual wage information when 
it was pertinent to pending grievances presented by the union.®® However, 
the Board recently held that in a grievance case an employer need disclose 
only information pertinent to the particular grievance. 

An interesting grievance situation arose in a case where a contract 
contained an agreement for an incentive wage system which established 
work standards and allowed each worker a minimum rate plus an incentive 
to earn additional money with extra effort. After filing a grievance con- 
testing an incentive rate for work on a new machine, the union asked that 
the employer not only present copies of its data used to establish the work 
standards, but also grant permission for the union to have a union time- 
study man make a study of the job. The court of appeals upheld the 
Board order for disclosure of the data, but a majority of the court denied en- 
forcement to that part of the Board order which allowed the union time- 
study man to make a study of the job.° The majority of the court indi- 
cated that union access to the employer’s data, when coupled with in- 
formation which the union could obtain from its own membership work- 
ing on the job, would be adequate, and said: 


“The obligation of the respondent under the Act to bargain col- 
lectively in good faith in respect to this grievances does not, in the 
opinion of the majority, impose any duty upon it to open its plant to 
representatives of the union to enable them to make new time-studies 
to obtain new data on which to formulate new standards,” 1 


A recent trial examiner’s opinion seeks to distinguish the Otis Elevator 
case and recommends ordering an employer to allow a committee of union 
job analysis experts to make a study in the plant in preparation for a job 
classification grievance.!0? 

Although the Board and courts have held that individual wage infor- 
mation is always relevant to collective bargaining, there is another area in 


* NLRB v. Boston Herald-Traveler Corp., 210 F.2d 134 (1st Cir. 1954). 

* National Grinding Wheel Co., 75 NLRB 905 (1948); California Portland Cement 
Co., 101 NLRB 1436 (1952). 

* Avco Mfg. Co., 111 NLRB No. 118 (February 18, 1955). 

1© NLRB v. Otis Elevator Co., 208 F.2d 176 (2d Cir. 1953). 

1 Id. at 177. 


% Westinghouse Electric Corp., Case No. 6-CA-808, 35 LRRM 225 (December 
31, 1954). 
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which the parties themselves determine by their own actions whether dis- 
closure of certain information is obligatory, namely, in inability-to-pay 
cases where an employer defends his resistance to a proposed wage increase 
on the ground that he cannot afford it. While very early in the admin- 
istration of the Act the Board suggested its present position that an “in- 
ability-to-pay” argument must be supported by convincing evidence,!* 
the leading cases are Southern Saddlery Co., decided by the Board in 1950,1™ 
and NLRB vy. Jacobs Mfg. Co.°%° The theory behind this doctrine is that 
if the employer rests his refusal on alleged inability to pay he will not really 
be bargaining unless he discloses the reasons why he is unable to pay, so 
that the union can evaluate them. The extent of the employer’s duty is not 
entirely clear. As stated in the Jacobs case: 


“The Board’s order does not require the respondent to produce any 
specific business books and records but information to ‘substantiate’ 
its position in ‘bargaining with the Union.’ As we interpret this, the 
requirement of disclosure will be met if the respondent produces what- 
ever relevant information it has to indicate whether it can or cannot 
afford to comply with the Union’s demands,” 1° 


What sort of information will satisfy the duty to bargain in an inability- 
to-pay case? The Board recently refused to find an employer guilty of a 
violation where it presented a certified public accountant’s statement show- 
ing its earnings for the previous calendar year, and supplemented the writ- 
ten statement with some oral statements which, however, fell short of the 
union’s demand, particularly as to detailed information on the employer’s 
investments. The Board upheld the trial examiner’s recommended finding 
that the employer had offered the union an adequate explanation of its 
inability-to-pay argument and sufficient data to permit the union to bargain 
intelligently on the subject.'% 

It seems unlikely that the Board will go to the length of requiring 
employers to open all their books and financial statements in these cases,1° 
and the heat engendered over the Board’s inability-to-pay policy 1 seems 
hardly justified. The employer can always avoid the requirement of dis- 
closing financial data simply by not arguing inability-to-pay. If the em- 
ployer does insist that he cannot afford an increase, the Board has indicated 


*°8 Pioneer Pearl Button Co., 1 NLRB 837 (Leon M. Despres, Trial Examiner, 1936). 

**00 NLRB 1205 (1950). 

8 196 F.2d. 680 (2d Cir. 1952). 

1° Id. at 684. 

* McLean-Arkansas Lumber Co., 109 NLRB No. 157 (August 26, 1954). 

See recent speech by Board Chairman Farmer before National Industrial Rela- 
tions Conference of U.S. Chamber of Commerce, Dayton, Ohio, January 27, 1955, re- 
ported in 35 LRRM 274, 284 (January 31, 1955). 

1” Note, e.g., speeches of Iserman and Bassett, reviewed in 35 LRRM 309 (Feb- 
ruary 7, 1955). 
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that common sense requires him to marshal and present the evidence so that 
. collective bargaining may proceed intelligently. 


THE PROCEDURES OF BARGAINING 


A leading early review of the Wagner Act, published in 1940, intro- 
duced the subject of collective bargaining procedure as follows: 


“Standing as the most gallant, if a somewhat Quixotic, invasion of 
laissez faire, and presenting a statutory technique which is without 
precedent but may become one, the duty to bargain collectively im- 
posed on employers by the National Labor Relations Act invites ex- 
ploration by lawyers and economists and demands it of management 
and labor. 


“The great question is what must be done to comply—what pro- 
cedure must the employer adopt in order to escape the stigma and ex- 
pense of having failed to bargain collectively?” 1° 


By last year, a recent reviewer could offer only the following gen- 
eral advice: 


“All in all, an employer must convince the Board that he is not being 
unreasonable for the purpose of avoiding an agreement. There is no 
firm guide on which an employer may rely.” 11 


Indeed, there is no easy blueprint of the manner in which bargaining is to 
be conducted in compliance with the law. Nevertheless, we will try to 
chart some of the significant items of conduct which have been commented 
upon by the Board and courts in judging whether parties have complied 
with the requirements for bargaining. The actions which are discussed are 
significant primarily for the insight they disclose about the intent of the 
employer or the union. 


Arranging Meetings 


In arranging meetings the employer is not obligated to seek out the 
union nor to ask that negotiations begin. The burden of asking for bar- 
gaining is on the union.1!2 However, after the employer has received a 
request to commence bargaining, it must make arrangements for the bar- 
gaining to take place. Unless the union representative should agree to meet 
elsewhere or to negotiate by correspondence, the employer must be pre- 
pared to meet “at the plant where the controversy is in progress.” In estab- 


Ward, The Mechanics of Collective Bargaining, 53 Harv. L. Rev. 754 (1940). 
™ Taplitz, Refusal to Bargain, N.Y.U. SeveNtH ANNUAL CONFERENCE ON LABOR, 
171, 187 (1954). 
, ue NLRB v. Columbia Enameling & Stamping Co., 306 U.S. 292, 59 Sup. Ct. 501 
1 . 
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lishing this principle the Sixth Circuit in NLRB v. P. Lorillard Co.,8 
held that the employer would be unreasonable if it required the employees 
to bear the expense and delay of meeting at the home office of a multi-plant 
organization. The court said: 


“. . . both employees and management in the plant where the em- 
ployees are hired, where they work, where they are laid off and dis- 
charged, are better able to understand mutual needs and seasonably to 
negotiate fair contracts than representatives far distant, unacquainted 
with the actual conditions and hampered by the limitations of telegraph 
or telephone.” 144 


In adding a definition of collective bargaining to Section 8(d) of the 
Taft-Hartley Act, Congress specified that the parties must “meet at reason- 
able times.” This requirement appears to be a statutory enactment of 
another holding in the Lorillard case. The required number and time of 
meetings depend entirely upon the circumstances of each case and will be 
discussed below. 

Obviously in order to have a meeting there must be negotiators on 
both sides. The Lorillard case is also authority for the proposition that the 
employer must furnish negotiators for personal conferences with the union 
negotiator, but who they are to be is substantially a question for each party 
to decide. An early Second Circuit case declared that the Board had no 
power to designate management’s negotiator.45 More recently another 
court held that an employer could not refuse to bargain with a union 
negotiator on the ground that he was not a member or officer of the union 
representing the employees, stating: “The employees have the right to 
choose their own bargaining representative.” 146 In an earlier case the same 
court decided, under what the court later called “unusual facts,” that the 
employer could refuse to sit down and negotiate with a particular indi- 
vidual acting for the union, stating: 


“With Braswell acting as one of the negotiators for the union, any 
meeting with the negotiators would not have fulfilled the requirements 
of collective bargaining. His expressed hostility to the respondent and 
his purpose to destroy the respondent financially made any attempt at 
good faith collective bargaining a futility. Just as collective bargaining 
in form only and lacking in substance has been condemned, certainly 
collective bargaining in form only without good faith negotiating on 
the other side should not be required.” 147 


"8117 F.2d 921 (6th Cir. 1941). 

™ Id. at 924. 

“5 NLRB v. Hopwood Retinning Co., 98 F.2d 97 (2d Cir. 1938). 

46 NLRB v. Deena Artware, 198 F.2d 645, 651 (6th Cir. 1952). 

™™ NLRB v. Kentucky Utilities Co., 182 F.2d 810, 813 (6th Cir. 1950). 
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The rule of the Hopwood case was extended when Section 8(b) (1) (B) 
of the Taft-Hartley Act made it an unfair labor practice for a labor or- 
ganization “to restrain or coerce . . . an employer in the selection of his 
representatives for the purposes of collective bargaining or the adjustment 
of grievances... .” 

Another question that has arisen is the degree of authority which the 
negotiators for each side must have in order to satisfy the requirements for 
bargaining. Recently the Board held that an out-of-state employer had 
failed to bargain in good faith when its negotiator, an attorney, had au- 
thority only to transmit proposals to and from the employer, discuss pro- 
posals, and submit recommendations. In refusing to grant enforcement the 
court of appeals acknowledged that a grant of additional authority would 
have expedited the negotiation of an agreement, but stated that the lack of 
plenary authority in the negotiator was not per se a violation of Section 
8(a)(5).48 The court of appeals did indicate that it still supported the 
rule established twelve years previously in Great Southern Trucking Co. v. 
NLRB "8 where the Fourth Circuit upheld the Board’s finding of an em- 
ployer’s refusal to bargain based upon its long evasiveness culminating in the 
union’s strike, and relied on the fact that “. . . not once during the entire 
course of negotiations was the Union afforded an opportunity to confer 
with, or to convince, anyone having authority to agree to anything on behalf 
of [the employer] concerning the merits of the Union’s proposals.” 1?° 
Since the Board has on several occasions indicated that lack of authority is a 
factor to be considered in determining whether there has been bargaining in 
good faith,!2" it appears that there is no precise measure of the amount of 
authority required in the negotiator, but the employer’s actions in granting 
authority will be considered in measuring his good faith in bargaining. 


Dilatory tactics are likely to result in a finding of refusal to bargain 
in good faith. As stated by one trial examiner, whose finding in this regard 
was sustained by the Board: 


“The obligation to bargain collectively surely encompasses the 
affirmative duty to make expeditious and prompt arrangements, within 
reason, for meeting and conferring. Agreement is stifled at its source 
if opportunity is not accorded for discussion or so delayed as to invite 
or prolong unrest or suspicion. It is not unreasonable to expect of a 
party to collective bargaining that he display a degree of diligence and 
promptness in arranging for collective bargaining sessions when they 
are requested, and in the elimination of obstacles thereto, comparable 


“Lloyd A. Fry Roofing Co. v. NLRB, 216 F.2d 273 (9th Cir. 1954), denying 
enforcement on this point, 106 NLRB 200 (1953). 


™° 127 F.2d 180 (4th Cir. 1942). 
Td, at 185. 


™ Standard Generator Service Co., 90 NLRB 790 (1950), enforced, 186 F.2d 606 
(8th Cir. 1951); Brown and Root, Inc., 86 NLRB 520 (1949). 
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to that which he would display in his other business affairs of im- 
portance.” 122 
The extent of the employer’s duty to meet was explained by another 
trial examiner with Board approval as follows: 


“A company may not restrict its obligation to meet and bargain 
with the accredited representative of its employees to a period of 2 
days per month, and on occasion less, spent by its President in the city 
where its plant is located. The responsibility of a company to meet 
with the representative of its employees is not satisfied by meetings per- 
force restricted to an infinitesimal portion of the working month.” 1*% 


The courts have upheld the Board’s findings that an employer’s dila- 
tory tactics constitute a refusal to bargain in good faith.124 Delay has been 
disapproved where an employer company was slow in supplying requested 
wage data !*5 or was engaged in a five or six week delay in challenging the 
union’s majority status.!2° On the other hand, where the courts find that 
the union is as much responsible for the delay as the employer, they have 
reversed findings made against the employer.!?7 In general, the parties might 
well note the view of one court which stated: 


“The sincerity of the employer’s effort in negotiating with a labor 
organization under the statute is to be tested by the length of time in- 
volved in the negotiations and the persistence with which the employer 
affords opportunity for agreement.” 128 


Another court warned that the employer may not refuse to negotiate 
further when, after two meetings, it feels that the parties are apart on im- 
portant matters and that further meetings would not be of any use.!2® The 
court admonished the employer to bargain about all the bargainable sub- 
jects at issue and make a sincere effort to resolve them, and said that 
the obligation to meet under Section 8(d) means: 


“. . . cooperation in the give and take of personal conferences with a 
willingness to let ultimate decision follow a fair opportunity for the 
presentation of pertinent facts and arguments.” 1°° 


Unilateral Action 
We have seen that the Supreme Court held that an employer who 


™ J. H. Rutter, 86 NLRB 470, 506 (1949). 

8 Tock Nut Corp., 77 NLRB 600, 608 (1948). 

“4NLRB v. Montgomery Ward & Co., 133 F.2d 676 (9th Cir. 1943); NLRB v. 
Andrew Jergens Co., 175 F.2d 130 (9th Cir. 1949). 

*° NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131 (1st Cir. 1953). 

#67 ebanon Steel Foundry v. NLRB, 130 F.2d 404 (D.C. Cir. 1942). 

™™ NLRB v. Landis Tool Co., 193 F.2d 279 (3d Cir. 1952). 

8 NLRB v. P. Lorillard Co., 117 F.2d 921 (6th Cir. 1941). 

%° NLRB v. Jacobs Mfg. Co., 196 F.2d 680 (2d Cir. 1952). 

9 Td. at 683. 
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bargained with groups of its employees without participation of the bar- 
gaining representative, or who insisted upon individual contracts with em- 
ployees relieving it from collective bargaining about the subjects covered in 
the individual contracts, was in violation of the statutory bargaining re- 
quirement.13! A great many decisions hold that the bargaining requirement 
is violated when an employer unilaterally raises wages or otherwise alters 
employee benefits of its employees without consulting the established repre- 
sentative of the employees.15? 

In these cases the subjects concerning which the employer took uni- 
lateral action were proper subjects of bargaining under the Act. In the 
ordinary case the unilateral action took place during a period of bargaining 
negotiations and was therefore usually found to have a particularly dele- 
terious effect upon the union. In May Department Stores Co. v. NLRB 1*8 
the Supreme Court found that an employer had violated the National Labor 
Relations Act by unilaterally applying to the War Labor Board for increases 
for all its employees, including those in a unit for which a union was certi- 
fied. Curiously, the court based the violation not on Section 8(5) which 
dealt with bargaining but on Section 8(1) which proscribed interference. 
The court said: 


“Employer action to bring about changes in wage scales without con- 
sultation and negotiation with the certified representative of its em- 
ployees cannot, we think, logically or realistically, be distinguished 
from bargaining with individuals or minorities.” 154 


This action, the court held, justified the Board’s conclusion that it amounted 
to a violation of Section 8(1) because: 


“Such unilateral action minimizes the influence of organized bargain- 
ing. It interferes with the right of self-organization by emphasizing to 
the employees that there is no necessity for a collective bargaining 
agent.” 185 


If the parties are found to have fully bargained to the point of impasse, 
some unilateral action may be found to be lawful. However, in NLRB v. 


** Medo Photo Supply Corp. v. NLRB, 321 U.S. 678, 64 Sup. Cr. 830 (1944); J. L. 
Case Co. v. NLRB, 321 U.S. 332, 64 Sup. Ct. 576 (1944). 

™ F.g., Great Southern Trucking Co. v. NLRB, 127 F.2d 180 (4th Cir. 1942) (wage 
increases and paid vacation); NLRB v. Union Manufacturing Co., 179 F.2d 511 (5th 
Cir. 1950) (wage increases and more favorable vacation bonus plan); NLRB v. George 
P. Pilling & Son Co., 119 F.2d 32 (3d Cir. 1941) (posting notices about changes in 
hours); Lloyd A. Fry Roofing Co. v. NLRB, 216 F.2d 273 (9th Cir. 1954) (abolishing 
relief periods); NLRB v. Dealers Engine Rebuilders, 199 F.2d 249 (8th Cir. 1952) 
(granting a number of merit wage increases to individual employees within the bar- 
gaining unit). 

8 326 U.S. 376, 66 Sup. Cr. 203 (1945). 

™ Id, at 384, 66 Sup. Ct. at 208. 

5 Td. at 385, 66 Sup. Ct. at 209. 
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Crompton-Highland Mills '** the parties had bargained to something of an 
impasse when the employer, without prior consultation with the union, 
granted to the greater part of the employees in the bargaining unit a wage 
increase which was substantially greater than any increase it had previously 
offered to the union. The precise holding in the Crompton-Highland Mills 
case was expressed by the court as follows: 


“We hold that the Board’s order to cease and desist is justified, under 
the circumstances of this case, to the extent that the order requires the 
employer to cease and desist from refusing to bargain collectively by 
taking action, without prior consultation with the authorized collective 
bargaining representative of the employees, with respect to general rates 
of pay which are substantially different from, or greater than, any 
which the employer has proposed during its negotiations with such 
representative.” 187 


In Crompton-Highland Mills, the Supreme Court uttered a dictum 
which suggests the type of unilateral action which may be taken during 
negotiations by the employer: 


“We do not here have a unilateral grant of an increase in pay made by 
an employer after the same proposal has been made by the employer 
in the course of collective bargaining but has been left unaccepted or 
even rejected in those negotiations. Such a grant might well carry no 
disparagement of the collective bargaining proceedings. Instead of 
being regarded as an unfair labor practice, it might be welcomed by the 
bargaining representative without prejudice to the rest of the nego- 
tiations.” 188 


In support of its dictum the court referred to three NLRB cases in which 
the ruling appears to be that where the union and the employer have bar- 
gained in good faith for a substantial period of time, but have not come to 
terms about wage increases, the employer may make increases in accord- 
ance with established policy provided that the employer does not thereby 
intend to undermine the union, is ready to continue negotiations, and in 
other respects acts in good faith.15® 

The Seventh Circuit followed the dictum in Crompton-Highland 
Mills, in NLRB v. Bradley Washfountain Co.1*° where the employer, dur- 
ing the course of negotiations, voluntarily gave two wage increases and an 
increase in holiday pay. The employer had first offered the adjustments to 
the union and the union had not accepted them. In announcing the adjust- 


337 US. 217, 69 Sup. Ct. 960 (1949). 
41 Id. at 225, 69 Sup. Ct. at 964. 
8 Id. at 224, 69 Sup. Ct. at 963. 


*”W. W. Cross & Co., 77 NLRB 1162 (1948); Exposition Cotton Mills Co., 76 
NLRB 1289 (1948); Southern Prison Co., 46 NLRB 1268 (1943). 


192 F.2d 144 (7th Cir. 1951). 
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ments to the employees the employer indicated union dissatisfaction with 

- them and made no suggestion that bargaining on full union demands would 
be discontinued. The court refused enforcement to the Board’s order and 
said: 


“When the company, after notifying the Union, made its allowances, 
it said in effect: ‘You have requested certain allowances; we concede 
the justice of your request to the extent of 15¢ an hour. In the mean- 
time we shall continue to bargain or negotiate with you as to the re- 
quests to which we have not acceded and as to the terms of a new 
contract to succeed the one about to expire.’ We think this is a far 
cry from any violation of its duties under the Act but perceive in it 
rather action favorable to promotion of the purposes of the legisla- 
tion.” 141 


As with certain other aspects of the procedural requirements for bar- 
gaining, in many cases the courts have not made clear whether the granting 
of unilateral benefits during negotiations is per se a violation of the duty 
to bargain or is only an indication of lack of good faith. The greater 
tendency of the cases is to follow the strong language of the May case '#? 
where the unilateral action itself was held to be circumvention of the bar- 
gaining agent and hence a violation of the Act. However, as shown by the 
cases reviewed, the employer can avoid a determination that he has refused 
to bargain if he otherwise acts in good faith in meeting with the union, if 
the benefits granted have been previously offered to the union, if the union 
is notified of his intention to grant them, and if it is clear from other factors 
that he is not seeking to undermine the union through his action. While 
the employer’s intent is the prime factor, the cases indicate that a careful 
following of the procedural limitations spelled out for unilateral granting 
of benefits will prevent a finding of refusal to bargain on the narrow issue 
of unilateral benefits. 


Concessions and Counter Proposals 


Since the passage of the Wagner Act, a controversy has raged over 
whether good faith requires the employer merely to meet the union and 
talk, or also to make reasonable counterproposals and concessions. Without 
defining the extent of the duty, the Wagner Acct itself simply made it an 
unfair practice for the employer “to refuse to bargain collectively” with 
the designated representative, and its legislative history did not clarify the 
meaning or extent of the duty.#8 Early opposition to the Wagner Act was 
centered upon the fear that the Act was “unilateral compulsory arbitration” 
because it authorized the Board to determine for employers what would con- 


4 Td, at 151. See also NLRB v. Landis Tool Co., 193 F.2d 279 (3d Cir. 1952). 
1° Note 34 supra. 


Smith, The Evolution of the “Duty to Bargain” Concept in American Law, 
39 Micu. L. Rev. 1065 (1941). 
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stitute reasonable provisions for them to agree to. As one author concluded, 
the notion of reasonableness “probably weighs indeterminately in a tribunal’s 
reaction to the evidence even though the test be phrased simply in terms 
of ‘good faith’.” 144 

By its definition of collective bargaining in the Taft-Hartley Act, Con- 
gress dealt with this fear by expressly stating “that such obligation does not 
compel either party to agree to a proposal or require the making of a con- 
cession. . . .” 145 In the American National Insurance case 1** the court, 
in referring to the Taft-Hartley definition, said: 


“Thus, it is now apparent from the statute itself that the Act does not 
encourage a party to engage in fruitless marathon discussions at the 
expense of frank statement in support of his position. And it is equally 
clear that the Board may not, either directly or indirectly, compel con- 
cessions or otherwise sit in judgment upon the substantive terms of 
collective bargaining agreements.” 


However, the Board and the courts are still required to interpret the main 
Taft-Hartley requirement “to meet at reasonable times and confer in good 
faith,” 147 the same requirement which had been incorporated into the 
Wagner Act by interpretation. 

Although the law is settled that an employer cannot be required to 
make concessions, the Board has consistently ruled that under certain cir- 
cumstances an employer may be found to have failed to bargain where he 
has refused to make any written counter-proposals. The Board’s view was 
upheld in the leading case of Globe Cotton Mills v. NLRB.14® There the 
union had presented its proposal, the employer had countered with a 
“written criticism” of each proposed section, there was lengthy discussion, 
but when the union presented a further statement of its position and re- 
quested a counterproposal from the employer, the employer merely ob- 
jected to the union’s proposal and presented no specific counterproposal. 
In upholding the Board’s order based on the finding that the employer 
should have given a counterproposal, the court said: 


“A formal counter-proposal to embody in a contract the Mills’ then 
established wages and hours, (with its outstanding promise as to shorter 
hours), and its established policy as to child labor, and seniority sub- 
ject to circumstances, would have put beyond question the Mills’ will- 
ingness to comply with the Act, . . . but a counter-proposal is not in- 
dispensable to a bargaining, when from the discussion it is apparent 


™ Td. at 1107. 

® Section 8d. 

*° NLRB v. American National Insurance Co., 343 U.S. 395, 404, 72 Sup. Ct. 824, 
829 (1952). 

** Section 8d. 

8103 F.2d 91 (5th Cir. 1939). 
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that what the one party would thus offer is wholly unacceptable to the 
other. . . . Still when a counter-proposal is directly asked for, it ought 
to be made, for the resistance in discussion may have been only strategy 
and not a fixed final intention.” 14° 


The cases which follow Globe Cotton Mills rely heavily on the find- 
ing that an employer who is unwilling to explain his position adequately 
or to propose in writing what he would want the contract to contain is 
not bargaining in good faith.15° 

A fuller statement of the employer’s duty was set forth in NLRB v. 
George P. Pilling & Son Co.: 


“Bargaining presupposes negotiations between parties carried on in 
good faith. The fair dealing which the service of good faith calls for 
must be exhibited by the parties in their approach and attitude to the 
negotiations, as well as in their specific treatment of the particular sub- 
jects or items for negotiation. For such purpose, there must be common 
willingness among the parties to discuss freely and fully their respec- 
tive claims and demands and, when these are opposed, to justify them 
on reason. When the proffered support fails to persuade or if, for any 
cause, resistance to the claim remains, it is then that compromise comes 
into play. But, agreement by way of compromise cannot be expected 
unless the one rejecting a claim or demand is willing to make counter- 
suggestion or proposal. And, where that is expressly invited but is re- 
fused, in such circumstances the refusal may go to support a want of 
good faith and, hence, a refusal to bargain. These considerations are 
especially applicable to negotiations looking to collective bargaining 
and have been so regarded by the courts. . . .” 


There the court upheld the Board order directing the employer to bargain 
in good faith after the employer persisted in saying no to all union sug- 
gestions for a contract clause, refrained from making any counter sugges- 
tion or proposal though asked to do so, failed to disclose his objections to 
the union proposals, and thereby sought to put the union “in the impossible 
position of meeting objections which he purported to entertain but would 
not disclose, in the evident hope that he might thus fasten upon the union 
responsibility for his own failure to negotiate.” 15? 

After an employer has submitted a written counterproposal and has 
negotiated with the union, he has not been required to make further counter- 
proposals on request, because this would amount to requiring him to make 
a concession.15% Just as the failure to make counter-proposals may be con- 


“Id. at 94. 

1% F.g., NLRB v. Express Publishing Co., 111 F.2d 588 (5th Cir. 1940); NLRB v. 
Montgomery Ward & Co., 133 F.2d. 676 (9th Cir. 1943). 

*1119 F.2d 32, 37 (3d Cir. 1941). 

18 Ibid. 

*8. NLRB v. Landis Tool Co., 193 F.2d 279 (3d Cir. 1952). 
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sidered a factor showing bad faith, the making of counter-proposals and of 
concessions are evidence of good faith which may help an employer to 
avoid a finding of refusal to bargain.'54 


Impasse 


If the product of all the bargaining is that the parties are unable to 
agree upon the terms of a contract, then we have a situation which is uni- 
formly called an “impasse.” Of course, the usual case in which one party 
charges a refusal to bargain by the other is also a case in which the parties 
have failed to reach an agreement. However, the term “impasse” has come 
to have the technical meaning of a breakdown in negotiations caused by 
no violation of the Act, but by the parties’ inability to agree on certain 
terms of the agreement. The concept of “impasse” therefore, is only a 
means for expressing a situation in which the Board or court feels that the 
parties’ inability to reach agreement was not caused by unfair practices. 
It is a shorthand way of expressing the conclusion already reached on the 
bargaining conduct shown in the case. 

The opposing concept to “impasse” is usually a failure to negotiate 
in good faith, which is reviewed in the next section of this article. 

From the beginning impasse cases have emphasized that there is no 
requirement that parties actually reach an agreement in order to fulfill the 
duty to bargain. As stated by Chief Justice Hughes in the case which de- 
cided the constitutionality of the Wagner Act, NLRB v. Jones & Laughlin 
Steel Corp.: 


“The Act does not compel agreements between employers and em- 
ployees. It does not compel any agreement whatever. ... The theory 
of the Act is that free opportunity for negotiation with accredited 
representatives of employees is likely to promote industrial peace and 
may bring about the adjustments and agreements which the Act in 
itself does not attempt to compel.” 155 


This ruling was later codified, as we noted earlier, in Section 8(d) of the 
Taft-Hartley Act. In 1939 the Supreme Court set the pattern for later 
“impasse” decisions in NLRB v. Sands Manufacturing Co.1** 

A very recent case in the Sixth Circuit illustrates how the concept of 
impasse can be used to excuse a refusal to bargain. The parties had engaged 
in lengthy discussions over the union’s proposals and the employer’s coun- 
terproposals. Throughout the employer had made few concessions and had 
insisted both that it retain sole control over grievance settlement and that 
there be an unqualified no-strike clause. The parties finally reached tenta- 


** NLRB v. Norfolk Shipbuilding & Drydock Corp., 195 F.2d 632 (4th Cir. 1952); 
Texas Foundries v. NLRB, 211 F.2d 791 (5th Cir. 1954). 

* 301 US. 1, 45, 57 Sup. Ct. 615, 628 (1937). 

* 306 U.S. 332, 59 Sup. Cr. 508 (1939). 
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tive agreement on everything except the manner of settling grievances. The 


. court said: 


“The failure to execute a contract was not because of a failure or 
refusal to negotiate, but in the final analysis it was because the parties 
would not agree on one remaining issue, considered by both of them 
basically important. To say that the Company should have accepted 
the Union’s proposal on this issue is to ignore the language of the 
statute that the obligation to bargain collectively ‘does not compel 
either party to agree to a proposal or require the making of a con- 
cession.’ ... 

“In our opinion, the matter resolves itself into purely a question 
of hard bargaining on the part of the respondent. It is not for the 
Board or the Court to determine what in their opinion the respondent 
should have agreed to, and, in effect, make the contract for the parties. 
To decree enforcement of the order, would, as a practical matter, 
force the respondent to make a concession or be proceeded against for 
contempt of court. While the Act compels negotiations, which usually 
result in reaching an agreement, it contains no authority to force an 
agreement where the parties have reached an impasse... .” 1" 


The recent cases are influenced in particular by the Supreme Court’s 
decision approving employer insistence on a “management prerogative” 
clause in NLRB v. American Insurance Co.** In the United Clay Mines 
case, for example, the court reversed a three to two decision by the Board 
in which the majority had found the employer guilty of a lack of good 
faith because of “its inflexible attitude and positions.” *° The minority of 
Murdock and Herzog had anticipated the Court’s holding that this amounted 
to “hard bargaining” and also went on to find justification for hard bar- 
gaining in the employer’s adverse financial situation. Refusal to concede a 
wage increase, even to the point of impasse, is not by itself regarded as a 
refusal to bargain.!®° 

When the parties reach an “impasse,” they need not continue bargain- 
ing,!®! but the burden is on the party claiming the impasse to show that 
his refusal to bargain further is based upon a continuing difference of 
opinion arising from real and substantial issues.1*? He may not create an 
impasse by insisting that one issue be settled before he will bargain on any 
other issues.1® 


™ NLRB v. United Clay Mines Corp., 35 LRRM 2426, 2430 (6th Cir. 1955) 
(Emphasis added). 


18 343 U.S. 395, Sup. Ct. (1952), (discussed above at page 17 in this article). 
*° United Clay Mines Corp., 102 NLRB 1368 (1953). 

*° NLRB v. National Paper Co., 216 F.2d 859 (5th Cir. 1954). 

7 Kentucky Tennessee Clay Co., 49 NLRB 252 (1943). 

*° Seas Shipping Co., 4 NLRB 757 (1938). 

*® Pool Mfg. Co., 70 NLRB 540 (1946). 
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As stated above at page 30, when an impasse exists the employer may 
take unilateral action, for example by effecting a wage increase, provided 
that it is no larger than the increase previously proposed to the union.1* 

An impasse is an unstable situation. The Board has been quick to find 
that a change of circumstances breaks the impasse and requires the parties 
to bargain further. In one early case the Board was upheld when it found 
that the mere passage of a month and the attempted intervention of federal 
and state mediators renewed the duty to bargain.‘ Before there is any 
duty to resume negotiations, however, the party seeking negotiations must 
make a request to negotiate.!®* An impasse may also be broken if the union 
strikes in an attempt to enforce its demands in negotiation.1® 


Strikes 


The view that the employer has a continuing duty to bargain with the 
bargaining representative during an economic strike was established at an 
early date in the interpretation of the Wagner Act. As was stated in one 
case, “If an employer in the presence of a strike could rid himself of the 
obligation to negotiate by declaring further negotiations to be useless and 
refusing to recognize as employees those failing to return to work on his 
terms, the statute enjoining collective bargaining would largely fail of its 
purpose.” 168 This view has been uniformly applied by the Board and the 
Courts.1°° The reasoning of these cases is that the strikers remain em- 
ployees of the employer.!” 

After an impasse the strike does not automatically revive the duty to 
bargain, but the party seeking to revive negotiations must take the initia- 
tive.17! Once the union requests a resumption of negotiations after a strike, 
however, the employer who neglects to meet and negotiate with the union 
is guilty of refusal to bargain.!7? 

During a strike an unlawful refusal to bargain may arise from other 


#4 Crompton-Highland Mills v. NLRB, 337 U.S. 217, 69 Sup. Ct. 960 (1949); Brad- 
ley Washfountain Co., 89 NLRB 1662 (1950), enforcement denied, 192 F.2d 144 (7th 
Cir. 1951). 

8 Jeffery-De Witt Insulator Co. v. NLRB, 91 F.2d 134 (4th Cir. 1937), enforcing 
1 NLRB 618 (1936). 

* NLRB v. Sands Mfg. Co., 306 U.S. 332, 59 Sup. Ct. 508 (1939). 

1 NLRB v. United States Cold Storage Corp., 203 F.2d 924 (5th Cir. 1953). 

18 Jeffery-De Witt Insulator Co. v. NLRB, 91 F.2d 134, 140 (4th Cir. 1937). 

1 See, e.g., NLRB v. Poultrymen’s Service Corp., 138 F.2d 204 (3d Cir. 1943); and 
NLRB v. Deena Artware, 198 F.2d 645 (6th Cir. 1952). 

1 NLRB v. MacKay Radio & Telegraph Co., 304 U.S. 333, 58 Sup. Cr. 904 (1938), 
interpreting Section 2(3) of the Wagner Act. 

7" Exposition Cotton Mills, 76 NLRB 1289 (1948). 

1 NLRB v. Reed & Prince Mfg. Co., 118 F.2d 874 (1st Cir. 1941). The Union used 
four different intermediaries to attempt to revive negotiations, but the employer refused 
each one. 
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means than simply refusing to meet. Thus, the solicitation of individual 
_ strikers to return to work without negotiating with the bargaining repre- 
sentative may be an unfair labor practice.!7* An employer who unilaterally 
grants wage increases during a strike is likely to incur a finding of refusal 
to bargain.17* However, if the union does not make any move to revive 
negotiations during a strike, the employer may be able to offer an increase 
to working employees without violating the duty to bargain.1” 

The consequences of an employer’s refusal to bargain during a strike 
may be severe, in converting the strike from an economic one to an unfair 
labor practice strike and thereby denying to the employer the right to 
refuse reinstatement to strikers on the claim that they are permanently re- 
placed. Although we are unaware of any case where a union has been found 
guilty of an unfair practice for its refusal to bargain during a strike, an 
early Supreme Court decision held that an employer could discharge strikers 
who performed illegal acts of violence and took over an employer’s plant, 
and that the union might thereby lose its representative status.17* Other 
illegal action by the union may result in a suspension of the employer’s duty 
to bargain during the period of improper activity. Included in decided cases 
are the violation of a no-strike clause and participation in a slow-down,!*7 
and even the threat to engage in an illegal or unprotected strike or slow- 
down.!*8 The employer may discharge employees for striking in violation 
of their contract, and thereby, if the union loses its majority status, place 
itself in the position of being able to refuse further recognition to the 
union.17° Moreover the Board has allowed an employer to make a unilateral 
wage increase to induce a return to work by employees who are striking in 
violation of the collective bargaining agreement.1®° 

A union’s refusal to bargain with the employer during a strike relieves 
the employer of the obligation to bargain. The Board reached this con- 
clusion even before the Taft-Hartley amendments.1* 


Signing Agreements 
Before the Taft-Hartley Act the Board always held and the circuit 


** NLRB v. National Licorice Co., 104 F.2d 655 (2d Cir. 1939), affirmed, 309 US. 
350, 60 Sup. Ct. 569 (1940). 

™* NLRB v. Andrew Jergens Co., 175 F.2d 130, (9th Cir. 1949); DeSoto Hard- 
wood Flooring Co., 96 NLRB 382 (1951). 

*® Pacific Gamble Robinson Co. v. NLRB, 186 F.2d 106 (6th Cir. 1950). 

*® NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240, 59 Sup. Ct. 490 (1939). 

*" United Elastic Corp., 84 NLRB 768 (1949); Phelps Dodge Copper Products 
Corp., 101 NLRB 360 (1952). 

*® Valley City Furniture Co., 110 NLRB No. 216 (December 15, 1954). 

* Boeing Airplane Co. v. NLRB, 174 F.2d 988 (D.C. Cir. 1949); Phelps Dodge 
Copper Corp., 101 NLRB 360 (1952). 
United Elastic Corp., 8¢ NLRB 768 (1949). 
** See Times Publishing Co., 72 NLRB 676 (1947). 
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courts generally held that an employer might not refuse to commit oral 
agreements to writing.’®* In 1941 in the Heinz case the Supreme Court 
itself determined that an employer must be willing to execute a written 
agreement covering subjects agreed upon orally in negotiations.1* 

The Heinz case was codified in Section 8(d) of the Taft-Hartley 
amendments, which expressly defines collective bargaining to include “the 
execution of a written contract incorporating any agreement reached, if 
requested by either party... .” Following the Taft-Hartley amendments, 
a union was found guilty of refusing to bargain in good faith when its 
announced policy was to avoid the making of written contracts.1** In- 
terestingly enough, a local of the same international union involved in the 
American Newspaper Publishers case had occasion to invoke the corre- 
sponding argument against an employer prior to the Taft-Hartley amend- 
ments.!85 The duty to put the agreement in writing seems to be in one of 
the few areas where there have been exactly parallel unfair practices by 
both employer and union. 

The extent of the obligation to make a written contract is not entirely 
clear. In one case, the Fourth Circuit, in refusing to cite an employer in 
contempt, stated: 


“To the Board’s contention that a contract should be signed em- 
bodying those points on which a tentative agreement has been reached, 
Respondent answers that those points are largely concessions to the 
Union which respondent is willing to make if, but only if, the Union 
makes certain concessions desired by Respondent. Parties to such col- 
lective agreements may decline to be bound by preliminary agreements 
with regard to specific clauses. . . .” 186 


When, however, a union acceded to the employer’s view on the issues 
remaining, indicating that it would take a contract clause incorporating the 
employer’s suggestion that any wage increase be deferred until future rev- 
enues warranted it, and the employer failed to answer, the employer placed 
itself under the Heinz ruling.'8" 


*? Art Metals Construction Co. v. NLRB, 110 F.2d 148 (2d Cir. 1940); Bethlehem 
Shipbuilding Corp. v. NLRB, 114 F.2d 930 (1st Cir. 1940); contra, F. Wayne Corru- 
gated Paper Co. v. NLRB, 111 F.2d 869 (7th Cir. 1940), where, however, the court 
considered that the employer’s refusal to sign a written agreement was a factor that 
might be considered in determining whether the employer had bargained in good faith. 

**H, J. Heinz Co. v. NLRB, 311 U.S. 514, 61 Sup. Ct. 326 (1941). 

** American Newspaper Publishers Ass’n v. NLRB, 193 F.2d 782 (7th. Cir. 1951). 

* NLRB v. Register Publishing Co., 141 F.2d 156 (9th Cir. 1944). 

*° NLRB v. Norfolk Shipbuilding and Drydock Corp., 195 F.2d 632, 634 (4th 
Cir. 1952). 

** Atlanta Broadcasting Co., 90 NLRB 808 (1950), enforced sub. nom. NLRB v. 
Woodruff, 193 F.2d 641 (5th Cir. 1952). 
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Bargaining During the Term of a Collective Agreement 


From the dicta of several decisions it might have been assumed that 
the duty to bargain ended upon the signing of an agreement with the union. 
However, under the Wagner Act the Board determined that during the 
period of the agreement there was a continuing duty to bargain on modi- 
fications, interpretations, and complaints under the terms of the agreement. 
In one such case the Board’s view was upheld by the Supreme Court 
although on the facts in the case the Supreme Court held that the employer 
had not refused to bargain.1*° The Supreme Court noted that the alleged 
refusal to bargain came during the term of a contract, and, before analyzing 
the conduct complained of, declared: 


“The legislative history of the Act goes far to indicate that the 
purpose of the statute was to compel employers to bargain collectively 
with their employees to the end that employment contracts binding 
on both parties should be made. We assume that the Act imposes upon 
the employer the further obligation to meet and bargain with his em- 
ployes’ representatives respecting proposed changes of an existing con- 
tract and also to discuss with them its true interpretation, if there is 
any doubt as to its meaning.” 


In another pre-Taft-Hartley case, the Third Circuit first found that the 
Board had no authority to “police the relations between an employer and 
his employee under a collective bargaining agreement,” but then upon 
rehearing reversed itself and stated: 


“The right of collective bargaining is, however, necessarily a continu- 
ing right. . . . it may at any time become desirable or indeed necessary 
to bargain collectively for the modification of an existing collective 
agreement which has proved in practice to be in some respects unfair 
or unworkable or for the adjustment of complaints or alleged violations 
of such an agreement.” 189 


In that case the court said that, irrespective of any right that an employee 
might have to contest an allegedly discriminatory discharge through arbi- 
tration or court enforcement of the terms of the collective agreement, the 
union could nevertheless seek enforcement of the public right of the 
union to bargain about matters arising under the collective agreement by 
filing a refusal-to-bargain charge before the Board. 

The Seventh Circuit had occasion to use the language from the Sands 
case quoted above in reaching a conclusion that the employer has a duty 
to bargain with the union on the interpretation of the contract.!® There 
the union had sought to discuss with the company the union claim that 


= NLRB v. Sands Mfg. Co., 306 U.S. 332, 342, 59 Sup. Cr. 508, 513 (1939). 
* NLRB v. Newark Morning Ledger Co., 120 F.2d 262, 267 (3d Cir. 1941). 
* Rapid Roller Co. v. NLRB, 126 F.2d 452 (7th Cir. 1942). 
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hiring certain new employees into a desirable department of the company 
violated seniority rights of other employees under the collective agreement 
then in effect. The employer replied that contract interpretation was ex- 
clusively a function of management. The court declared: 


“These facts clearly show a disposition on the part of the com- 
pany not to negotiate or discuss with the union questions involving 
the conditions of employment and the interpretation of the contract 
under which the parties were working. Both of these things the union 
had a right to negotiate with the company.” 2® 


There was no mention of the possible existence or use of a contract griev- 
ance procedure for handling the complaint. 

In another case the union invoked the contract procedure for arbitra- 
tion of a dispute which arose over the basic pay of certain employees. 
The company’s refusal to follow the contract arbitration procedure was 
held to be an unfair labor practice, apparently under Section 8(1) of the 
Wagner Act.19 

In the converse situation, the Sixth Circuit excused an employer for 
insisting that an unlawful strike be terminated and a union complaint during 
the term of a contract be processed under the contract grievance procedure 
instead of being negotiated apart from the contract.1% 

In the Taft-Hartley amendment, Congress limited the duty to bargain 
during the collective agreement by the following portion of Section 8(d): 


“. . . the duties so imposed shall not be construed as requiring 
either party to discuss or agree to any modification of the terms and 
conditions contained in a contract for a fixed period, if such modi- 
fication is to become effective before such terms and conditions can 
be reopened under the provisions of the contract.” 


The meaning of the new limitation on the duty to bargain during the 
contract term was not entirely clear. One employer contended that, except 
for those things expressly left open for bargaining during the contract 
term, the parties were precluded from forcing any bargaining over matters 
occurring during the term. The Board did not agree with the employer’s 
interpretation, and split at least three ways in making its determination in 
Jacobs Manufacturing Co.°%* Two members of the Board would have 
limited the exception to matters expressly covered by the agreement. The 
deciding voice was that of former chairman Herzog, who held that the 
parties need not bargain about matters discussed by the parties during nego- 


™ Id. at 459. 
* Consolidated Aircraft Corp. v. NLRB, 141 F.2d 785 (9th Cir. 1944). 
** Timkem Roller Bearing Co. v. NLRB, 161 F.2d 949 (6th Cir. 1947), reversing 
70 NLRB 500 (1946). 
™ 04 NLRB 1214 (1951). 
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tiations and matters expressly included in the agreement. Chairman Herzog 
determined that the employer was obliged to bargain on request about 
pensions, which had been omitted from discussion during negotiations, but 
not on group insurance, which had been discussed at considerable length 
during negotiations but on which the parties had reached no understanding 
in the collective agreement. Member Murdock would have excluded both 
pensions and group insurance on the ground that, in his view, the union 
did not properly request bargaining on these matters. The fifth member of 
the Board, Member Reynolds, would have excluded both pensions and group 
insurance on the broader ground that the collective agreement is deemed 
to carry forward the terms and conditions of employment in existence at 
the time it is made, so that neither party can force bargaining during the 
term of a collective agreement on any terms or conditions of employment— 
unless the agreement expressly allows bargaining on such subjects,1® 

The Second Circuit upheld the Board’s order on the duty to bargain 
about pensions, but, since the group insurance matter was not before the 
court, did not consider whether matters discussed during negotiations but 
not provided for in the agreement are excluded from compulsory bargain- 
ing during the agreement.1®* The court said: 


“Since the language chosen to describe this exception is precise and 
explicit, ‘terms and conditions contained in a contract for a fixed 
period,’ we do not think it relieves an employer of the duty to bargain 
as to subjects which were neither discussed nor embodied in any of 
the terms and conditions of the contract.” 1% 


The Jacobs case was followed in NLRB v. Niles-Bement-Pond Co.'%® 
which requires that the continuance of a Christmas bonus, regularly given 
but not included in the terms of the contract, must be bargained about 
on request. 

A recent court case goes far toward adopting the theory which the 
employer presented in the Jacobs case.1® During negotiations the union 
had sought a clause which would have maintained at the same levels then 
in effect all existing benefits not otherwise covered by the agreement, but 
the employer did not assent. Prior to negotiations, even before the union 
had acquired certification, the employer had threatened to eliminate certain 
benefits if the union won the election. After the contract was signed the 


For a learned advocacy of a similar view, see Cox and Dunlop, The Duty to 
Bargain Collectively During the Term of an Existing Agreement, 63 Harv. L. Rev. 
1097 (1950). The Board’s view is defended in Findling and Colby, Regulation of Col- 
lective Bargaining by the NLRB—Another View, 51 Cor. L. Rev. 170 (1951). 

*® NLRB v. Jacobs Mfg. Co., 196 F.2d 680 (2d Cir. 1952). 

™ Id. at 684. 

#8199 F.2d 713 (2d Cir. 1952). 

* NLRB v. Nash-Finch Co., 211 F.2d 622 (8th Cir. 1954). 
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employer unilaterally discontinued hospital insurance which it had pre- 
viously paid for in full, group life insurance which it had paid for in part, 
and Christmas bonuses which had been regularly given. The Board held 
that the discussion of a “maintenance of standards” proposal in negotiations 
did not waive the right to bargain on matters not covered by the agree- 
ment and also found that the employer’s threats and their realization 
amounted to an unfair labor practice.2° The court, however, denied en- 
forcement, holding that the union was bound by the terms of its contract, 
which contained no limitation on the employer’s right to discontinue bene- 
fits. In fact the court indicated the union should have been put on notice 
by the employer’s threats to discontinue benefits so that it should by all 
means have obtained the employer’s agreement not to discontinue such 
benefits, or else suffer the considerable risk that discontinuance would occur. 
The court cited American National Insurance Co. and declared: “It seems 
to us that what the Board has done, under the guise of remedying unfair 
labor practices, is to attempt to bestow upon the respondent’s union em- 
ployees the benefits which it believes the Union should have obtained but 
failed to obtain for them as a result of its collective bargaining with the 
respondent on their behalf.” 2% 

The Nash-Finch ruling would clash with the view of Cox and Dunlop, 
who feel that the collective bargaining agreement carries forward the tra- 
ditional conditions of employment which the employer has customarily 
handled unilaterally, so that during the term of the agreement the employer 
could not disturb these practices, but the union would have no right to 
bargain about them. 

Although a leading article strongly urges that a party should be free 
to insist upon following contract grievance procedure for interpretation 
of the contract rather than be obliged to bargain apart from the contractual 
procedure,” this is not yet a settled point. However, in the Jacobs case 
the Board seems to be following a corollary of this proposition, namely, 
that the refusal either to follow the contract procedure for grievances or 
to discuss the matter at large would constitute a refusal to bargain. There 
the employer said in two meetings with the union and also in a letter, that 
in his opinion certain questions which the Union raised were not proper 
subjects of grievance. The Board said that the employer might not refuse 
to meet, discuss the matter with the union, or make known its reasons for 
believing that the matters were not proper grievance subjects, but that 
“there is nothing in the Act which compels an employer to agree to a con- 
tention that a certain subject matter constitutes a grievance.” 28 


#° Nash-Finch Co., 103 NLRB 1695 (1953). 

™ Supra note 199 at 627. 

= Cox and Dunlop, The Duty to Bargain Collectively. During the Term of an 
Existing Agreement, 63 Harv. L. Rev. 1097 (1950). 
*8 Jacobs Mfg. Co., 94 NLRB 1214, 1225 (1951). 
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If only those provisions contained in the agreement are closed for 
bargaining during its term, how may the parties limit bargaining on the 
vast number of subjects which are not included in the agreement? The 
ingenuity of negotiators has resulted in several forms of “waiver clause.” 2% 
In writing them the draftsman should bear in mind that the Board has taken 
a strict view that the terms of the waiver must be “clear and unmistakable,” 
or they will not prevent bargaining on subjects outside those mentioned in 
the agreement. 


Grievance Proviso 


Prior to the Taft-Hartley Act there was a proviso to Section 9(a) 
stating that “any individual employee or a group of employees shall have 
the right at any time to present grievances to their employer.” Applying 
this clause, the Ninth Circuit held that an employer could establish a sepa- 
rate grievance procedure going through arbitration without providing for 
the participation of the union.2°* However, under the revised proviso in 
the Taft-Hartley Act the bargaining representative must be given an oppor- 
tunity to be present at the grievance adjustment. The revised proviso states, 


“Provided, That any individual employee or group of employees 
shall have the right at any time to present grievances to their employer 
and to have such grievances adjusted, without the intervention of the 
bargaining representative, as long as the adjustment is not inconsistent 
with the terms of a collective-bargaining contract or agreement then in 
effect: Provided further, That the bargaining representative has been 
given opportunity to be present at such adjustment.” 


It would now appear that in effect the statutory representative has full 
control over grievance adjustments. Moreover, it is doubtful whether an 
individual employee could enforce arbitration of a grievance without the 
cooperation of: the union. 


Statutory Requirements for Opening Up Contract for 
New Bargaining Period 


Section 8(d) of the Act includes a provision prohibiting parties from 
terminating or modifying the contract unless a party seeking such action 
follows a sixty-day notice procedure set forth in the Act. The Board orig- 
inally held that any party could at any time, regardless of the termination 
date of the collective agreement, give the required sixty-day notice and 
be in a position to require the other party to bargain about termination or 
modification.2°* However, the Eighth Circuit interpreted certain language 


**For example, see B.N.A., 3 CoLLective BARGAINING NEGOTIATIONS AND CONTRACTS 
36:421 (1951). 
** Tide Water Associated Oil Co., 85 NLRB 1096 (1949). 
2° NLRB v. North American Aviation, 136 F.2d 898 (9th Cir. 1943). 
* United Packinghouse Workers of America, 89 NLRB 310 (1950). 
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in the section to find that bargaining could not be required, and a lawful 
strike could not be engaged in until after both the sixty-day notice period 
and the termination date set forth in the contract itself had passed.?°° Sub- 
sequently, the Board overruled its prior rulings and held that a strike to 
enforce contract demands can only take place upon the “expiration date” 
of the contract.?° 

It now seems settled, therefore, that demands for modification or ter- 
mination of the agreement and strikes in furtherance of such demands can 
come only at the end of the contract term, and then only if the procedure 
prescribed in Section 8(d) is followed. 


THE INTENT OF THE NEGOTIATOR: “GOOD FAITH” 


Concern with the intent of the negotiators antedated the Wagner Act. 
In 1934 under the National Industry Recovery Act, in the Houde Engineer- 
ing Corp. case,2!© the former Board held that existing administrative au- 
thorities on the duty to bargain had established the “incontestably sound 
principle that the employer is obligated by the statute to negotiate in good 
faith with his employees’ representatives; to match their proposals, if un- 
acceptable, with counter-proposals; and to make every reasonable effort to 
reach an agreement.” 44. When the Wagner Act was under consideration 
by a senate committee, the Houde decision was quoted in explanation of 
the bargaining duty that was contemplated, and at the same time other 
statements emphasized that the parties were not required to make agree- 
ments or concessions, but were principally required to meet and negotiate. 
While the context of the Wagner Act enactment was ambiguous, there 
were strong enough precedents and statements at the time of enactment 
to suggest acceptance of the doctrine that the employer must have the 
intent to reach an agreement with the representative.?!? 

The Courts gave early acceptance to the good faith requirement under 


8 United Packinghouse Workers of America v. NLRB, 210 F.2d 325 (8th Cir. 
1954). 

Lion Oil Co., 109 NLRB No. 106 (August 5, 1954); enforcement denied, 36 
LRRM 2037 (8th Cir. April 12, 1955). The Court disapproved the Board’s further 
finding that the expiration date was equivalent to the earliest date on which the con- 
tract allowed the parties to reopen the contract for bargaining on modifications. The 
Court held that the union must follow the full termination procedure set forth in the 
contract before there could be a “termination” by strike. If the Court’s view prevails, 
many unions may find that their opportunities for conducting legal strikes are again 
considerably reduced. 

7° 1 NLRB (old) 35 (1934). 

*1 Id. at 39. 

*2 Smith, The Evolution of the ‘Duty to Bargain’ Concept in American Law, 
39 Micu. L. Rev. 1065 (1941). See also Zelermeyer, Good Faith in Collective Bargaining, 
2 Kans. L. Rev. (1954), which, however, takes a critical view of the extent of the good 
faith requirement as applied by the Board and the Courts. 
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the Wagner Act.?!% Along with many other built-up doctrines about the 
duty to bargain, the “good faith” requirement found itself codified in Sec- 
tion 8(d) of the Taft-Hartley Act as “the performance of the mutual obli- 
gation of the employer and the representative of the employees to. . . 
confer in good faith... .” The new statutory definition did not alter the 
previous concept of good faith except insofar as other words explicitly 
stated that a party need not agree to a proposal or make a concession.?"* 

The intent of the negotiator has become such an all-pervading inquiry 
that the individual acts of the parties do not easily lend themselves to 
analysis separate and apart from the entire conduct of the parties. Many, 
perhaps most, of the decisions discussed above under the section on the 
procedural scope of bargaining expressed their result in terms of the 
apparent “good faith” or “bad faith” evidenced by the actions of the party 
against whom the charge was brought. 

Outside the area of “good faith” is the negotiator’s “mind hermetically 
sealed” against bargaining. A number of cases have cited with approval 
what appears to be a dictum in the case of NLRB v. Griswold Mfg. Co.: 7 


“It is obvious that an employer who enters into negotiations with a 
labor union representing his employees, with his mind hermetically 
sealed against even the thought of entering into an agreement with the 
union, is guilty of refusing to bargain collectively with the represen- 
tatives of his employees in good faith, as required by the Act, and is 
therefore guilty of an unfair labor practice.” 


One very obvious way in which the employer or union can hold itself 
open to a finding that it had its mind “hermetically sealed” against reaching 
an agreement is by making statements to the effect that it will never sign an 
agreement with the other party. Thus, in the recent case of NLRB v. 
Denton ?'6 the employer stated both before and after a representation elec- 
tion that he “would never sign a contract with any union.” This talk, 
amidst other disapproved conduct, was held to sustain the Board finding 
that the employer engaged “only in ‘surface negotiations’ and that its mere 
‘willingness to talk’ was insufficient to comply with the good faith bar- 
gaining requirement of Section 8(a)(5)... .” 


In an effort to avoid the effect of a Taft-Hartley Act ban on the 
closed shop, a union was held guilty of a refusal to bargain in good faith 
when it openly pursued a policy of specifically avoiding any agreement 


*8 F.g.. National Licorice Co. v. NLRB, 309 U.S. 350, 60 Sup. Ct. 569 (1949); 
NLRB v. Highland Park Mfg. Co., 110 F.2d 632 (4th Cir. 1940); NLRB v. Griswold 
Mfg. Co., 106 F.2d 713 (3d Cir. 1939). 

"4 See page 31 above. 

6 106 F.2d 713, 723 (3d Cir. 1939). 

76217 F.2d 567, (Sth Cir. 1954), cert. denied, — Sup. Ct. —, 23 U.S.L.W. 3242 
(April 4, 1955). 
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except a narrowly restricted written agreement cancellable upon sixty-day 
notice, or by the employer’s posting of the union’s prescribed conditions 
of employment. In upholding the Board finding that the union was guilty 
of failing to bargain in good faith, the court said that the provision of Sec- 
tion 8(d) prohibiting the forcing of a concession or agreement “does not 
mean that either party may comply with the duty to bargain by entering 
into and participating in negotiations with a fixed and determined purpose 
of avoiding the making of an agreement.” 717 

The required “good faith” intent is not merely the absence of an intent 
to avoid an agreement but also, as some cases indicate, the presence of a 
positive intent to reach an agreement through the bargaining process.?!® 
Even where courts have overruled Board findings of bad faith, they have 
at times indicated agreement with this principle. Thus, in NLRB v. 
Mayer,?'® the court said: 


“Tt is true that the parties were unable to reach an agreement, but that 
of itself does not constitute a refusal to bargain. Not capitulation, but 
bona fide effort, is the criterion.” 


In some cases evidence of intent to avoid an agreement has been found 
when, just as the parties are very close to agreement on all issues, the em- 
ployer suddenly shifts his position on matters already tentatively agreed to 
and thereby enlarges the disputed area.2?° However, where both parties 
made changes of position and the employer’s changes were found to be 
reasonable, the court held that the employer had bargained in good faith, 
and that the inability to reach agreement was based on unreconciled differ- 
ences of opinion.?*! 

Attitudes of hostility to the union and efforts to undermine the union 
are, of course, inconsistent with the desire to reach a collective agreement 
with the union. In the usual case in which hostile attitudes have been em- 
phasized, the refusal to bargain is merely one of a number of unfair prac- 
tices which the employer is found to have committed, and commission of 
other acts of hostility or discrimination contributed to the finding that 
there was no bargaining in good faith.??? 

In one case the Board found that negotiations went along well until 


7" American Newspaper Publishers Ass’n v. NLRB, 193 F.2d 782, 804 (7th Cir. 
1951). 

8 NLRB v. Montgomery Ward & Co., 133 F.2d 676 (9th Cir. 1943). 

7 196 F.2d 286, 290 (5th Cir. 1952). 

7°. W. Woodruff, Sr., 909 NLRB 808 (1950), enforced, 193 F.2d 641 (Sth Cir. 
1952); NLRB v. National Shoes, 208 F.2d 688 (2d Cir. 1953); NLRB v. Nesen, 211 
F.2d 559 (9th Cir. 1954). 

*" NLRB v. Hart Cotton Mills, 190 F.2d 964 (4th Cir. 1951). 

2 F.g., NLRB v. Poultrymen’s Service Corp., 138 F.2d 204 (3d Cir. 1943); NLRB 
v. Union Mfg. Co., 179 F.2d 511 (5th Cir. 1950); NLRB v. George P. Pilling & Sons 
Co., 119 F.2d 32 (3d Cir. 1941). 
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the employer called in a “Labor Counsel to Industry” who directed the 
strategy from behind the scenes. This “counsel’s” attitude toward unions, 
the Board found, was expressed in an article he had written which empha- 
sized that the employer’s best tactic in meeting unionization was to establish 
a strategy for mobilization of public opinion against “labor racketeers.” The 
court upheld the Board order and said it was up to the Board to decide 
whether this type of strategy indicated a lack of willingness to negotiate in 
good faith.??3 
Besides the “hermetically sealed mind” metaphor, courts have used 
other colorful language in which to couch their decisions on lack of good 
faith. These are usually cases in which the parties have had a series of meet- 
ings, and the employer has gone through the motions of bargaining by 
making written counter-proposals and discussing union proposals. In such 
cases the evidence is unique and the elements which disclose lack of sincerity 
in one case may be entirely different from those in another. However, the 
language of the decisions is instructive. For example, in NLRB v. Athens 
Mfg. Co.?*4 the court concluded: “Indeed, we are of the opinion that the 
evidence well supports the Board’s finding that the Respondent was giving 
the Union a runaround while purporting to be meeting with the Union 
for the purpose of collective bargaining.” In another case the court sug- 
gested the parties were “sparring” rather than trying to reach practical re- 
sults.?25 
In the area under discussion, the Board and courts have had to walk 

a tight rope between the two statutory injunctions of “thou shalt bargain 
in good faith” and “thou needst not make a concession.” The decisions 
show a subtle empirical evaluation of the conduct of the parties. One case 
which expressed the dilemma succinctly was Majure v. NLRB: ?*6 


“The dividing line between the right to the exercise of good faith 
and independent judgment and to maintain the resultant position with 
firmness, with no obligation of retreat, and nevertheless obey the stat- 
utory command to bargain in good faith must, in the nature of such 
right, and yet obligation, be frequently difficult of ascertainment and 
establishment. It has not been easy in the present case. In such cases 
there is danger that the negotiating parties may have their freedom of 
contract as to substance restricted or destroyed by a construction of 
their conduct as an evidence of bad faith. However, judicial ingenuity 
has devised but one standard, or test, which, recognizing the problem, 
yet seeks to insure reconciliation of privilege and obligation. This rule 
requires fair appraisal of the circumstances and the pertinent facts of 
the particular case. . . . 


*3. NLRB v. Reed & Prince Mfg. Co., 118 F.2d 874 (1st Cir. 1941). 
™4 161 F.2d. 8 (5th Cir. 1947). 

5 NLRB v. Express Publishing Co., 111 F.2d 588 (5th Cir. 1940) 

6 198 F.2d 735, 739 (5th Cir. 1952). 
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“Applying the rule here, we think the circumstances of this case 
support the Board’s finding that the employer, while freely con- 
ferring, did not approach the bargaining table with an open mind and 
purpose to reach an agreement consistent with the respective right of 
the parties.” 


There was at first some thought that the Taft-Hartley definition of 
collective bargaining and the American National Insurance case brought 
to an end the doctrine of several cases, of which the leading one was Singer 
Mfg. Co. v. NLRB,??7 in which the employer was found guilty of a re- 
fusal to bargain when his position was felt to be manifestly unreasonable. 
Although the language of the cases may be slightly changed since Taft- 
Hartley, there appears to be no change in substance. In the important case 
of NLRB v. Reed & Prince Mfg. Co.??8 the court upheld a Board finding 
of bad faith by comparing the reasonableness of the parties’ positions. The 
court specified a number of specific bad faith elements in the employer’s 
position on individual subjects of bargaining between the parties. In com- 
menting upon the sincerity of a two-page counter-proposal presented by 
the employer which covered few matters at issue and omitted such im- 
portant questions as wages and grievance procedure, the court said: 


“It is difficult to believe that the Company with a straight face and 
in good faith could have supposed that this proposal had the slightest 
chance of acceptance by a self-respecting union, or even that it might 
advance the negotiations by affording a basis of discussion; rather, it 
looks more like a stalling tactic by a party bent upon maintaining the 
pretense of bargaining.” 2?° 


As to the company’s explanation of its conduct as “bargaining technique” 
the court said: 


“But it may be wondered how the Company could in good faith ever 
expect to arrive at an agreement if the major proposals submitted by 
the Union are refused on principle and assent on the minor ones is 
withheld as a matter of bargaining technique.” ?°° 


In reconciling its position with that of the American National Insurance 
case the court said as follows: 


“Tt is true, as stated in NLRB v. American National Insurance Co., 
... that the Board may not ‘sit in judgment upon the substantive terms 
of collective bargaining agreements.’ But at the same time it seems clear 
that if the Board is not to be blinded by empty talk and by the mere 
surface motions of collective bargaining, it must take some cognizance 


77119 F.2d 131 (7th Cir. 1941). 
78205 F.2d 131 (1st Cir. 1953). 
Id. at 139. 

ibid. 
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of the reasonableness of the positions taken by an employer in the 
course of bargaining negotiations. ... Thus if an employer can find 
nothing whatever to agree to in an ordinary current-day contract sub- 
mitted to him, or in some of the union’s related minor requests, and 
if the employer makes not a single serious proposal meeting the union 
at least part way, then certainly the Board must be able to conclude 
that this is at least some evidence of bad faith, that is, of a desire not 
to reach an agreement with the union. In other words, while the Board 
cannot force an employer to make a ‘concession’ on any specific issue 
or to adopt any particular position, the employer is obliged to make 
some reasonable effort in some direction to compose his differences 
with the union, if § 8(a)(5) is to be read as imposing any substantial 
obligation at all.” 231 


In support of this position the court cited Wilson & Co. v. NLRB ?** a 
case which has been interpreted as standing for the principle that the rea- 
sonableness of the employer’s position may be considered in determining 
whether he has bargained in good faith. It is interesting to note that the 
Wilson & Co. case, which occurred well before Taft-Hartley, does not 
go nearly so far as the later Reed & Prince case, since the issue in Wilson 
& Co. was really the employer’s refusal to enter into a written agreement 
covering oral understandings previously reached, a type of conduct which 
was condemned in the Heinz case. Wilson & Co. was cited for the follow- 
ing sentence in the court’s opinion which refers only to the duty to sign 
a written agreement, but has been interpreted broadly: 


“The Act does not specifically require that the results of collective 
bargaining be reduced to writing, but a refusal to do what reasonable 
and fair-minded men are ordinarily willing to do, upon request, may 
ceriainly be taken to be an indication of a lack of proper intent and 
good faith in collective bargaining.” 38 


In a recent Board decision a union was found to violate the duty to 
bargain in good faith under Section 8(b)(3) by attempting to enforce its 
demands “not by a strike ‘in the commonly understood sense of the word,’ 
but by a series of unprotected harassing tactics: an organized refusal to 
work overtime, an unauthorized extension of rest periods from 10 to 15 
minutes, the direction of employees to refuse to work special hours, slow- 
downs, unannounced walkouts, and inducing employees of a subcontractor 
not to work for the employer.” The Board found the union guilty of an 
unfair practice stating, “We think it clear that such unprotected harassing 


Id. at 134. 

115 F.2d 759 (8th Cir. 1940). 

*8 Id. at 763 (emphasis supplied). This analysis of the Wilson and Reed @ Prince 
cases differs radically from that of the court in NLRB v. I.B.S. Mfg. Co., 210 F.2d 634, 
637-8 (5th Cir. 1954), which, in refusing enforcement to a Board order to bargain, 
strongly criticized the Wilson decision while favorably distinguishing Reed & Prince. 
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tactics were an abuse of the union’s bargaining powers—‘irreconcilable with 
the Act’s requirement of reasoned discussion in a background of balanced 
bargaining relations upon which good faith bargaining must rest’—which 
impaired the process of collective bargaining that Congress intended not 
only to encourage but to protect.” 28 The case is currently pending on 
the union’s appeal in the Court of Appeals for the District of Columbia. 
(Case No. 12, 248.) 

The Board and the courts have been criticized for taking the view that 
the parties must have the desire to reach an agreement. According to this 
criticism “. . . good faith in the negotiation of contracts has never meant 
more than honesty, both as to the representation of physical and financial 
facts, and as to the intention of carrying out whatever agreement is reached. 
It seems redundant to add the further requirement that, in order to be con- 
sidered as acting in good faith, one must have the intent to reach an agree- 
ment.” 785 Under this view of good faith, a good many of the Board and 
court decisions would not have gone as they did. 


It seems to us that in the unique field of regulation of collective bar- 
gaining, it does make sense to have a probing of the motives of the parties 
in negotiations. The aim of concluding disputes peaceably and committing 
agreements to writing seems to be paramount to the duty to bargain. There- 
fore there seems to be no way of avoiding the kind of difficult subjective 
probing that goes on in determinations as to good faith. On a practical 
level, the best results usually occur when mediators can help the parties to 
continue bargaining in an effort to reach an agreement rather than to 
litigate matters years after the bargaining sessions have ended. However, 
when mediation fails, litigation often must begin, and in the cases which are 
litigated, future rules and patterns are set for the parties who engage in 
live negotiations.?** 

Professor Wirtz of Northwestern University observes what he calls 
“an unmistakable new leniency” on the part of the Board, as reconstituted 
after the change in the national administration, toward conduct of the em- 


**’Textile Workers Union of America, 108 NLRB No. 109 (May 7, 1954). 
*® Zelermeyer, Good Faith in Collective Bargaining, 2 Kan. L. REv. 236, 239 (1954). 


*° The procedures of the Board in unfair labor cases and its methods of fact find- 
ing are beyond the scope of this article. The ordinary remedy for a finding of an unfair 
refusal to bargain, is an order to bargain. When enforced by petition to the court of 
appeals, further refusals to bargain may be punished by contempt action. In one case, 
for example, the court adjudged the employer in contempt and directed the employer: 
(1) to sign and deliver a written contract which included matters he previously agreed 
to orally; (2) post copies of the court’s decree, contempt order, and a statement that 
he would comply with the court’s order; (3) pay the Board all its expenses involved in 
presenting the contempt proceedings to the court; (4) pay court costs including the 
reporter’s fees; and (5) to pay a further fine of $500 plus $100 per day for each day 
after forty days from the contempt decree that it refused compliance. NLRB v. Nesen, 
211 F.2d 559, 564 (9th Cir. 1954). 
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ployer during negotiations.** Citing several recent decisions, he implies 

. that the change in the Board occasioned by new appointments after the 
1952 election resulted in a tendency to excuse employers for conduct which, 
previous to the change of administration, would have constituted unlawful 
refusals to bargain. 

The cases cited by Professor Wirtz lie chiefly in the area of good faith 
bargaining. Where the standards of evaluating conduct are as vague as they 
must necessarily be under the “good faith” test, it is obvious that the basic 
sympathies of the individual Board members must have a decisive influence 
on the trend of their decisions. The recent decisions do not change the 
principles involved, but the analysis of the facts may well be different from 
that of the Board under previous administrations. Thus, in one case the 
Board said: 


“Based on the foregoing and the entire record, we find that respondent’s 
request for an extended probationary period was not unreasonable 
under the circumstances, that it was not raised to block negotiations 
and discredit the union and that it was not indicative of bad faith.” *** 


The statement of the principles sounds familiar; whether the facts justify 
the finding is another question. 

All that can be accurately said is that the Board apparently will coun- 
tenance on the part of the employer a somewhat tougher negotiating policy 


than it did before. However, the extent of added “leniency” is in doubt, 
and an employer would be ill advised to assume that any form of unreason- 
able conduct would generally meet with approval. 


CONCLUSION 


A consideration of the vast body of jurisprudence created around the 
statutory duty to bargain collectively leaves one with admiration for the 
industriousness of American lawyers and judges but even greater admira- 
tion for the resiliency ana adaptability of Congress and the courts in form- 
ing juridical molds for economic conduct of labor and capital. Adam Smith 
might look with disfavor on any law against refusal to bargain, but we 
believe that protection of the bargaining rights of the disadvantaged party 
is an aim in consonance with the original tradition of this country, namely, 
that in law all men ought to be equal. 


“Wirtz, The New National Labor Relations Board; Herein of “Employer Per- 
suasion,” 49 Nw. U. L. Rev. 594, 606 (1954). 

**Forhman Mfg. Co., 107 NLRB No. 279 (March 2, 1954). (Italics added). See 
also Partee Flooring Mill, 107 NLRB No. 249 (February 23, 1954); and American 
Laundry & Machinery Co., 107 NLRB No. 316 (March 19, 1954). In the recent decision 
of Clinton Foods, 112 NLRB No. 37 (April 19, 1955) the Board considered a number 
of union allegations of refusal to bargain by the employer, upheld some and rejected 
others in a searching analysis of the complicated factual situation, and considered to- 
gether many of the decisional doctrines discussed in this article. There is little ground 
for believing that the Board has abandoned its work in this area. 











UNFAIR LABOR PRACTICES UNDER THE 
NATIONAL LABOR RELATIONS ACT 


BY OWEN FAIRWEATHER AND JOHN T. VAN AKEN * 


THE NATIONAL LABOR RELATIONS ACT granted to employees 
the right to organize into unions and bargain with their employer. In addi- 
tion, employees were granted the right to engage in concerted activities to 
increase their bargaining strength when they were dealing with their em- 
ployer. 

To make these rights of real value, the Act went on to prohibit any 
practice that interfered with the exercise of these rights. In its original 
form, Section 8 of the Act prohibited such actions by only the employer 
because it was assumed that only the employer would make efforts to frus- 
trate the attempts by the employees to exercise the rights granted by the 
Act. However, it was found that unions as well as employers engaged in 
such activities and since 1947, the union as well as the employer has been 
required to refrain from such practices. 

At the same time, Congress set about to protect innocent third parties 
(referred to in labor law jargon as secondary employers) from being in- 
jured when the union attempts, by such injury, to bring pressure upon the 
primary employer. In addition and at the same time, Congress made an 
effort to narrow the area of industrial conflict by prohibiting strikes and 
picketing in certain types of jurisdictional conflicts between unions. 

Section 8(a) lists the prohibited employer actions and Section 8(b) 
lists the prohibited union actions. Other portions of this symposium deal 
with some of these prohibited practices and hence this portion will deal 
with the following types of unfair employer and union actions in the fol- 
lowing order: 


PART I: Employer practices which are considered unfair because they 
interfere, restrain, or coerce employees in the exercise of their guaranteed 
rights (Section 8(a)(1)). 

Employer practices which are considered unfair because they discrim- 
inate against employees in their hire, tenure, or terms of employment, to 
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University of Chicago; presently a partner of Seyfarth, Shaw and Fair- 
weather, Chicago, Illinois; author of numerous articles in the labor 
relations field. 


JOHN T. VAN AKEN. A.B. 1944, J.D. 1948, University of Michigan; 
associate of Seyfarth, Shaw and Fairweather, Chicago, Illinois. 
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encourage or discourage membership in or activities on behalf of a union 
- (Section 8(b)(3)). 

PART II: Union practices which restrain or coerce employees in the 
exercise of their guaranteed rights (Section 8(b)(1)). 

Union practices which are attempts to discriminate against employees 
in their tenure of employment for reasons other than the non-payment of 
union dues and initiation fees (Section 8(b)(2)). 

PART III: Union practices which are prohibited because they injure 
innocent secondary employers or involve certain jurisdictional disputes 


(Section 8(b) (4)). 


PART I. EMPLOYEES MAY EXERCISE THEIR RIGHTS 
WITHOUT INTERFERENCE, RESTRAINT, OR 
COERCION FROM THEIR EMPLOYER 


Section 8(a)(1) provides that it shall be an unfair labor practice for 
an employer to “interfere with, restrain, or coerce employees in the exercise 
of the rights guaranteed in Section 7” of the Act. That Section sets forth 
the right of employees to organize, to bargain collectively, and to engage 
in concerted activities or refrain from such activities. 


SECTION 8(a)(1) IS A “CATCH ALL” 


The form?! furnished by the National Labor Relations Board Regional 
offices on which unfair labor practice charges against employers are written 
up for presentation to the general counsel’s staff is prepared in such a way 
that all unfair labor practice charges are automatically considered to be 
violations of Section 8(a) (1). 

The reason this Section is considered an automatic “catch-all” is be- 
cause the Board has held that a violation by an employer of any of the 
other more specific paragraphs of Section 8(a) must necessarily “interfere” 
with employees’ rights under Section 7. For example, a refusal to bargain 
in good faith charge would be filed specifically under Section 8(a) (5), but 
since such refusal would interfere with the rights listed in Section 7, such 
refusal perforce supports a charge of “interference” under Section 8(a) (1). 
In the jargon of the Labor Board personnel, such refusal is a “derivative 
8(a)(1) violation.” 

There are, however, many examples of employer activity constituting 
“interference” which would not support a charge under any other Section. 
These are referred to in the Board’s jargon as “independent 8(a)(1) vio- 
lations.” 

Since Section 8(a)(1) deals with “interference” in the very broad 
sense, a consideration of the “independent” violations under this section 


*Form NLRB-501. 
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will reveal the changes in Labor Board policy that have resulted during the 
twenty years of its existence. 

Part of the reason for the shift and change in Board rulings concerning 
the “interference” type of unfair labor practice comes from the fact that 
Board personnel has changed; part has come because it has been forced by 
action of the court of appeal and Supreme Court; but a much greater cause 
for these changes in policy is derived from the redefinition of legislative in- 
tention which occurred when the various amendments to the Act were 
introduced in 1947. 


THE ENACTMENT OF THE “FREE SPEECH” PROVISION HAS 
HAD AN EFFECT ON 8(a)(1) VIOLATIONS 


For purposes of this particular discussion, the most significant amend- 
ment to the Act was the addition of Section 8(c) known as the “free speech” 
provision.? This provision has been considered by at least two courts of 
appeal to be no more than a restatement of the principles involved in the 
“free speech” guarantees in the first amendment of the Federal Constitu- 
tion which were no more controlling on the Board after enactment than 
before.2 The Board, however, in an annual report intimated‘ and in its 
decisions ® has stated its belief that Congress, by enacting Section 8(c), 
intended a broader protection to employers’ rights to free speech than that 
afforded by the constitutional guarantee. It may be that these comments 
are merely a result of a desire of the current Board membets to broaden 
the legislative basis for their reappraisal of prior rulings. A reading of the 
legislative history of Section 8(c) leads to the conclusion that Congress 
intended no more than that the Board give full effect to the Constitutional 
right of free speech which it (Congress) felt had not been given by the 
Board under the original Wagner Act.® 

The most significant aspect of incorporation of the “free speech” pro- 
vision is its effect on the scope of evidence which is admissible in Board 
hearings and the use that can be made of evidence concerning oral or 
written statements of an employer who is proceeded against. Prior to the 


761 Stat. 140 (1947), 29 U.S.C. § 158(c) (1952). “The expression of any views, 
argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, 
or visual form, shall not constitute or be evidence of an unfair labor practice under any 
of the provisions of this [Act], if such expression contains no threat of reprisal or force 
or promise of benefit.” 

* NLRB v. LaSalle Steel Co., 178 F.2d 829 (7th Cir. 1949); NLRB v. Bailey Co., 
180 F.2d 278 (6th Cir. 1950). 

‘“This section appears to enlarge somewhat the protection previously accorded 
by the original statute and to grant immunity beyond that contemplated by the free 
speech guarantees of the Constitution.” 13 NLRB Ann. Rep. 49 (1948). 

* Babcock & Wilcox Co., 77 NLRB 577 (1948); S & S Corrugated Paper Machinery 
Co., 89 NLRB 1363 (1950); Pullman-Standard Manufacturing Co., 76 NLRB 1254 (1948). 

* Sen. Rep. No. 105, 80th Cong., Ist Sess. 23 (1947); H.R. Rep. No. 245, 80th Cong., 
Ist Sess, 33 (1947); and H.R. Conrerence Rep. No. 510, 80th Cong., Ist Sess. 45 (1947). 
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enactment of this provision, the leading Supreme Court decision on the 
. free speech issue was NLRB v. Virginia Electric & Power Co.* In this case 
the employer posted a bulletin and had its supervisors make speeches which 
disclosed favoritism to the independent union over a rival CIO union. The 
National Labor Relations Board found that the employer had violated Sec- 
tions 8(1), (2) and (3) of the Act.8 The Fourth Circuit Court of Appeals 
refused to enforce the Board’s order,® but the Supreme Court reversed the 
Circuit Court of Appeals and remanded the case to the Board. In doing so, 
the Supreme Court stated that the utterances of an employer about labor 
unions, not coercive in themselves, would not alone support a finding of an 
unfair labor practice, but that such statements could be held to constitute 
evidence of unfair labor practices if considered in light of “the totality of 
the Company’s activities during the period in question. .. .” 1° This “pattern 
of conduct” or “totality of activities” approach used by the Supreme Court 
was thereafter followed by the lower courts." 


It should be noted that Section 8(c) made a two-pronged attack upon 
the prior Board and court decisions. First, it prohibited the finding that 
noncoercive statements constitute unfair labor practices. Second, it pro- 
hibited the use of such noncoercive statements as “evidence of” other unfair 
labor practices. The Board and the courts have had an easier time with the 
second part of the prohibition than with the first. The Board has ruled that 
noncoercive statements of an employer are no longer admissible as evidence 
of the anti-union motive behind an employer’s otherwise ambiguous acts,!? 
and the courts have generally agreed.'* Inexplicable as it may be, however, 
in view of the express prohibition of Section 8(c), the “totality of conduct” 
theory appears to have still survived. 


Although the Board has on many occasions ruled that an employer’s 
noncoercive utterances may not constitute or evidence an unfair labor prac- 
tice even when viewed in the light of his total pattern of conduct,!* the 


314 US. 469, 62 Sup. Ct. 344 (1941). 

® Virginia Electric & Power Co., 20 NLRB 911 (1940). 

® Virginia Electric & Power Co. v. NLRB, 115 F.2d 414 (4th Cir. 1940). 

314 U.S. 469, 477, 62 Sup. Cr. 344 (1941). 

™ NLRB v. J. L. Brandeis & Sons, 145 F.2d 556 (8th Cir. 1944); NLRB v. Brown- 
Brockmeyer Co. 143 F.2d 537 (6th Cir. 1944); Edward G. Budd Mfg. Co. v. NLRB, 
142 F.2d 922 (3rd Cir. 1944). 

™ Carpenter Steel Co., 76 NLRB 670 (1948) (finding of violation of Section 8(2) 
of original Wagner Act was predicated on acts alone); Consumers Co-operative Re- 
fining Ass’n, 77 NLRB 528 (1948); Babcock & Wilcox Co., 77 NLRB 577 (1948). 

* Pittsburgh Steamship Co. v. NLRB, 180 F.2d 731 (6th Cir. 1950), aff'd, 340 U.S. 
498 (1951); Indiana Metal Products Corp. v. NLRB, 202 F.2d 613 (7th Cir. 1953). 

* Pacific Moulded Products Co., 76 NLRB 1140 (1948); Babcock & Wilcox Co., 
77 NLRB 577 (1948); Pullman-Standard Manufacturing Co., 76 NLRB 1254 (1948); 
John Deere Plow Co., 82 NLRB 69 (1949); Ray Smith Transport Co., 89 NLRB 1045 
(1950); Blackstone Mills, Inc., 109 NLRB 114 (1954). 
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Board has also stated on other occasions that “words and conduct may be 
so intertwined as to be considered a single coercive act.” 15 The waivering 
approach of the Board will be noted in connection with some of the topics 
discussed below, and particularly in the development of the “captive audi- 
ence” doctrine, which in its post-1947 zenith was based entirely on a 
“totality of conduct” approach. Some courts of appeals have also been 
slow to abandon the old approach,!* and one court has specifically rejected 
the contention that Section 8(c), in spite of its clear language, invalidates 
the “totality of conduct” concept.!? 

The enactment of Section 8(c) has at least checked various trends that 
were insidious. The specific instances where certain trends have been 
checked or a course of development changed because of this Section will 
be pointed out as the specific types of unfair activities of employers are 
hereafter considered. 


SPECIFIC TYPES OF UNFAIR ACTIVITIES OF EMPLOYERS 


(1) Surveillance of Union Activities Is Interference 
by the Employer 


In Pennsylvania Greyhound Lines, Inc.® the first reported decision of 
the National Labor Relations Board, it was concluded that the employer 
had maintained surveillance of the meetings of the charging union and by 
such surveillance the employer was guilty of interfering with the exercise 
of employee rights guaranteed in Section 7. From that point forward the 
Board has consistently held that spying on union meetings and other union 
activities constitutes interference. 

Where an actual coercive effect of such surveillance on employees has 
been established, the violation found by the Board has been consistently 
upheld by the courts.!® But the Board has gone farther than some courts 
will go and has held that, even where the espionage is unknown to the 
employees so that there is no actual interference, restraint, or coercion, 


* 13 NLRB Ann. Rep. 49 (1948). 

** NLRB v. Fulton Bag and Cotton Mills, 175 F.2d 675 (5th Cir. 1949); NLRB v. 
O’Keefe & Merritt Mfg. Co., 178 F.2d 445 (9th Cir. 1949) (finding that even in light of 
surrounding circumstances statements were not coercive). 

™ NLRB v. Kropp Forge Co., 178 F.2d 822 (7th Cir. 1949). 

*1 NLRB 1 (1935). In NLRB v. Pennsylvania Greyhound Lines, 91 F.2d 178 
(3rd Cir. 1937) enforcement was granted of those parts of the Board’s order which are 
pertinent here. 

* See NLRB v. Fruehauf Trailer Co., 301 U.S. 49, 57 Sup. Ct. 642 (1937); Press 
Co. v. NLRB, 118 F.2d 937 (D.C. Cir. 1940); NLRB v. Jasper Chair Company, 138 
F.2d 756 (7th Cir. 1943); NLRB v. Texas Miller Products, Inc. (5th Cir. 1950); NLRB 
v. Sunnyland Packing Company, 211 F.2d 923 (5th Cir. 1954); NLRB v. East Texas 
Steel Castings Co., 211 F.2d 813 (5th Cir. 1954); and NLRB v. Pacific Mills, 207 F.2d 
905 (4th Cir. 1953). 
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Section 8(a)(1) was nevertheless violated.2° Some courts ?! will uphold the 
. Board’s position, but others will not.?* These latter courts have held that 
surveillance per se is not a violation of the Act and that some actual coercive 
effect on employees must be shown before a violation will be found. This 
view would seem to be the better reasoned one since it is difficult to com- 
prehend how an employee can be “interfered” with or “coerced” by an act 
of which he has no knowledge and which is not shown to have affected 
the exercise of his rights in any way. 
Where the alleged surveillance occurs incidentally to a legitimate 
activity, the Board has held that no interference was involved. For example, 
i in Jamestown Sterling Corp.® the Board rejected a contention that the 
, employer was guilty of surveillance when he made frequent “inspection” 
trips through the plant during working hours. The Board concluded that 
4 an employer has a right to prohibit union activities during working hours 
when such activities interfere with production. Similarly, in H. R. Van- 
over 74 the Board exonerated an employer of an unfair practice complaint 
' where it was shown that the real purpose of his surveillance was to protect 
his property and employees from violent activities in which the union had 
previously engaged. 

An interesting and fairly recent decision shows how thin the line may 
be between permitted and prohibited activities. In Hudson Hosiery Co.” 
the Board held that an employer is within his rights in taking pictures of 
union picketing activities, if there is mass picketing or violence in progress, 
but that he exceeds the bounds of propriety and thereby interferes with 
employee rights if he photographs peaceful picketing.?® This distinction 
seems to draw too fine a line to be realistic. It would be difficult indeed to 
instruct a photographer to open his shutter only at the moments permitted 
by law. 


(2) Questioning Employees About Union Affairs and Affiliation 
Can Be Interference 


Closely related to interference by surveillance is interference by em- 
ployer questioning of employees and applicants for employment. 


»° Virginia Electric & Power Co., 44 NLRB 404 (1942); Premier Worsted Mills, 
85 NLRB 985 (1949). Compare Florida Builders, 111 NLRB No. 130 (1955). 


** NLRB v. Grower-Shipper Vegetable Ass’n, 122 F.2d 368 (9th Cir. 1941); Bethle- 
hem Steel Co. v. NLRB, 120 F.2d 641 (D.C. Cir. 1941); Atlas Underwear Co. v. NLRB, 
116 F.2d 1020 (6th Cir. 1941). 


* NLRB v. Falls City Creamery Co., 207 F.2d 820 (8th Cir. 1953); and see also 
Montgomery Ward & Co. v. NLRB, 115 F.2d 700 (8th Cir. 1940) and NLRB v. Na- 
tional Motor Bearing Co., 105 F.2d 652 (9th Cir. 1939). 


** 106 NLRB 466 (1953). 
* 107 NLRB No. 286 (1954). 
* 109 NLRB No. 197 (1954). 


**See Radio Industries, Inc., 101 NLRB 912 (1952) and cases cited in Intermediate 
Report at page 925. 
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The Board, supported by most courts,?* has long held that questioning 
of employees concerning union sympathies and activities interferes with 
their right of self-organization.?® Even after the enactment of the “free 
speech” provisions of Section 8(c) in 1947, the Board has continued to hold 
that such questioning of employees is an unfair labor practice.?® 

The ban on questioning is a very broad one. It not only includes job 
application form questionnaires which require disclosure of union affiliation 
by prospective employees,® it also includes polling of employees on union 
sympathies,*! asking employees if they would strike,®* inquiring as to the 
date of a union meeting,** and asking an employee’s opinion on a union 
campaign leaflet.34 

In connection with a legitimate business purpose the Board has con- 
cluded that an employer can question employees about union activities. 
For example, it has been held that it is lawful to question employees about 
union membership in connection with the enforcement of a maintenance of 
membership clause in a labor contract;** that it is lawful to question em- 
ployees for the purpose of preparing for the trial of an unfair labor practice 
complaint;*¢ and that it is lawful to question employees about their willing- 
ness to cross future picket lines where the union has been guilty of “hit-and- 
run” strike tactics.37 

Until recently the general rule of the Board has been that questioning 
of employees about union activities is, per se, unlawful.3* In August of 


*™ NLRB v. Minnesota Mining & Manufacturing Co., 179 F.2d 323 (8th Cir. 1950); 
NLRB v. LaSalle Steel Co., 178 F.2d 829 (7th Cir. 1949); contra, NLRB v. Superior Co., 
199 F.2d 39 (6th Cir. 1952). 

* NLRB v. Fruehauf Trailer Co., 301 U.S. 49, 57 Sup. Ct. 642 (1937). 

* Ames Spot Welder Co., 75 NLRB 352 (1947); Standard-Coosa-Thatcher Com- 
pany, 85 NLRB 1358 (1949). 

® Knickerbocker Plastic Co., 96 NLRB 586 (1951). As a result of a two to two 
split by the Board members in McGraw Construction Co., 107 NLRB No. 210 (1954), 
it is no longer clear that a union affiliation question on a job application form is a 
per se violation. Chairman Farmer and Member Rodgers indicate there that the form is 
unlawful only if it is in fact used as a means of effectuating a discriminatory hiring plan. 

* Cullman Electric Cooperative, 99 NLRB 753 (1952). 

® Avondale Mills, 100 NLRB 1102 (1952). 

*’ Roxanna of Texas, Inc., 98 NLRB 1151 (1952). 

* Onondaga Pottery Co., 103 NLRB 770 (1953). 

* Empire Box, Inc., 79 NLRB 1011 (1948). 

*° Joy Silk Mills v. NLRB, 185 F.2d 732 (D.C. Cir. 1950), cert. denied 341 U‘S. 
914; see Partee Flooring Mill, 107 NLRB No. 249 (1954) wherein the Board reversed 
the trial examiner’s finding of interference based on the employer’s questioning which 
exceeded slightly the area required for trial preparation “in order to afford counsel full 
opportunity to prepare to defend his client while at the same time safeguarding the 
rights of employees . . .”; Babcock & Wilcox Co., 108 NLRB No. 233 (1954). Con- 
cerning preparation of a law suit, see Katz Drug Co., 98 NLRB 867 (1952). 

* Administrative Decision of the General Counsel, Case No. 779 (August 27, 1953). 
* Standard-Coosa-Thatcher Company, 85 NLRB 1358 (1949). 
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1954, the new members of the Board decided to re-examine this entire 
question. By a three to two majority it was decided in Blue Flash Express, 
Inc.,8® that the “per se” rule was no longer the law. The Board majority 
consisting of Chairman Farmer and Members Rodgers and Beeson stated: 


“We hereby repudiate the notion that interrogation per se is unlaw- 
ful and overrule Standard-Coosa-Thatcher and the line of cases follow- 
ing it to the extent that they are inconsistent with our decision today. 

“In our view the test is whether, wnder all the circumstances, the 
interrogation reasonably tends to restrain or interfere with the em- 
ployees in the exercise of rights guaranteed by the Act.” *° 


Since Member Beeson is no longer with the Board, it is possible that the 
question will be reviewed. Furthermore, the questioning of employees about 
their union affiliation in order to ascertain majority status (permitted in the 
Blue Flash Express case) does not give the employer a license to go one 
step further and inquire concerning “other union activities” or “union 
leadership.” # 

In the past, as in the cases involving surveillance, the Board has ruled 
that interrogation does not have to result in actual interference, restraint, or 
coercion of employees to be unlawful. Now the Board requires that some 
“reasonable tendency” to interfere, restrain, or coerce must be shown.*? 


(3) Threats or Promises Can Be Interference 


It has long been held that an employer interferes with employee rights 
when he awards to his employees or withholds from them economic bene- 
fits, if the purpose of such action is either to discourage attempts to unionize 
the employees or to discredit a bargaining agent already in existence. 

The mere promise to grant a benefit, even absent other indicia of co- 
ercion, when done for improper reasons, also violates the Act, for “inter- 
ference is no less interference because it is accomplished through allure- 
ments rather than coercion.” ** In like manner, the threat ‘++ to eliminate 
existing benefits to accomplish such objectives constitutes interference. 


*° 109 NLRB No. 89 (1954). 

© Ibid. 

“Graber Manufacturing Company, Inc., 111 NLRB No. 20 (1955). 

“Dalton Company, Inc., 109 NLRB No. 175 (1954); and see also NLRB v. Illinois 
Tool Works, 153 F.2d 811 (7th Cir. 1946). 

“NLRB v. Crown Can Co., 138 F.2d 263, 267 (8th Cir. 1943); NLRB.v. Bailey 
Co., 180 F.2d 278, 279 (6th Cir. 1950). 

“ Crow-Burlingame Co., 94 NLRB 997 (1951) [threat and actual loss of paid vaca- 
tions]; George Noroian Co., 101 NLRB 1127 (1952); Dovedown Hosiery Mills, 102 
NLRB 1592 (1953) [threatened loss of overtime]; NLRB v. Swan Fastener Corp., 199 
F.2d 935 (1st Cir. 1952) [threat to raise production quota and stop all privileges if organ- 
izing campaign succeeded]; Rouch’s Sawmill, Ltd., 94 NLRB 298 (1951) [threatened dis- 
continuance of loans to employees]; Hazen & Jaeger Funeral Home, 95 NLRB 1034 
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Thus, Section 8(a)(1) violations have been found where the employer, 
in an effort to discourage union activity promised or granted wage in- 
creases,*® insurance and hospitalization plans,** vacation and holiday bene- 
fits,47 bonuses or profit sharing plans,**® favorable overtime and work assign- 
ments,*® recreational facilities and parties.5° The most overt types of threat, 
such as a threat to discourage for union activities,®! to eliminate benefits or 
curtail privileges hitherto enjoyed,® or the threat of actual physical vio- 
lence,® are clearly coercive and therefore unlawful. 

The threat need not be specific as to the action which will be taken 
against the employees, it being sufficient if employees are informed that 
persistence in union activities will induce some sort of employer retaliation.** 
Implied as well as direct threats are outlawed,®° and if the conduct of an 
employer is found to be coercive, it makes no difference whether or not 
the threat was effective.5® However, the threat must be made and intended 


(1951) [threatened loss of insurance policies, bonuses, and privilege of leaving work to 
attend to personal business]; Standard-Coosa-Thatcher Co., 85 NLRB 1358 (1949) 
{threat to eliminate washroom and other privileges]. 

“NLRB v. Epstein, 203 F.2d 482 (3rd Cir. 1953); NLRB v. Valley Broadcasting 
Co., 189 F.2d 582 (6th Cir. 1951); Wood Mfg. Co., 95 NLRB 633 (1951); Clippard 
Instrument Laboratory, Inc., 95 NLRB 583 (1951). 

“Cary Lumber Co., 102 NLRB 406 (1953); Popeil Bros., Inc., 1083 (1952); Indi- 
ana Metal Products Corp. v. NLRB, 202 F.2d 613 (7th Cir. 1953). 

“Cary Lumber Co., 102 NLRB 406 (1953); Indiana Metal Products Corp. v. 
NLRB, supra note 46. 

“Stow Mfg. Co., 103 NLRB 1280 (1953); Homedale Tractor & Equipment Co., 
101 NLRB 167 (1952); Minnesota Mining & Mfg. Co., 81 NLRB 557 (1949); Rehrig- 
Pacific Co., 99 NLRB 163 (1952). 

“Sam Zall Milling Co., 94 NLRB 1749 (1951); Humboldt Full Fashioned Hosiery 
Mills, Inc., 103 NLRB 955 (1953); Standard Coil Products, Inc., 99 NLRB 899 (1952). 

*° Camp & McInnes, Inc., 100 NLRB 524 (1952); Western Cottonoil Co., 95 NLRB 
1433 (1951). 

* NLRB v. Auburn Foundry Co., 119 F.2d 331 (7th Cir. 1941); NLRB v. Dixie 
Shirt Co., 176 F.2d 969 (4th Cir. 1949). It is also unlawful to threaten to discharge 
union sympathizers for some pretext other than their union affiliations. See Premier 
Worsted Mills, 85 NLRB 985 (1949); Chicopee Mfg. Corp., 85 NLRB 1439 (1949). 

“ Horton-Hubbard Mfg. Co., 94 NLRB 921 (1951) [customary bonuses]; Allied 
Materials Corp., 95 NLRB 1064 (1951) [pensions]; Burns Brick Co., 80 NLRB 389 
(1948) [medical benefits]; American National Insurance Co. v. NLRB, 187 F.2d 307 
(Sth Cir. 1951) [wage increases]; Cathey Lumber Co., 93 NLRB 510 (1951) [over- 
time]; Fairmont Creamery Co., 52 NLRB 75 (1943) [transfer privileges]. 

*C. Pappas Co., 82 NLRB 765 (1949); Dixie Mercerizing Co., 86 NLRB 285 
(1949). 

Hartland Plastics, Inc., 93 NLRB 439 (1951); Tennessee Knitting Mills, Inc., 
88 NLRB 1103 (1950). 

* Chicopee Manufacturing Corp., 85 NLRB 1439 (1949); Kentucky Utilities Co., 
83 NLRB 981 (1949). 

Elastic Stop Nut Corp. v. NLRB, 142 F.2d 371, 377 (8th Cir. 1944). See also 
Western Cartridge Co. v. NLRB, 134 F.2d 240 (7th Cir. 1943), cert. den. 320 U.S. 746, 
64 Sup. Ct. 48 (1943); Dalton Co., Inc., 109 NLRB No. 175 (1954). 
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by the maker to be communicated to an employee, or no violation occurs," 
and isolated threatening statements,®® threats made in the heat of argu- 
ment © or threats made in a joking manner,® are not sufficient of them- 
selves to support an unfair labor practice charge. 

The threat may be made by the employer or by an agent, and if the 
employer wishes to be relieved of the consequences of the unauthorized 
acts of a person nominally his agent, it is up to him to make a timely, 
unambiguous, and effective disavowal of those actions.*! 

In determining whether the promise to grant, or threat to withdraw, 
benefits constitutes an unfair labor practice under Section 8(a)(1), the 
timing of the employer’s action is of the utmost importance.®? While it is 
not an unfair labor practice for an employer to treat his employees well in 
order to forestall a union organization movement,®* when the action in- 
volving the benefits occurs after the employer has received notice from 
the union claiming to represent a majority of employees, during a union 
campaign,® or during the pendency of a representation petition,®* the 
actions of the employer will be subject to close scrutiny and generally will 
be held to be unfair interference. Exceptions to this general rule occur 
where the employer is able to demonstrate that the benefits conferred or 
withdrawn were in accordance with a pre-existing practice or were eco- 
nomically imperative and not efforts to discourage union activitiy.®” 


* Thus, threats made to union organizers, not communicated or intended to be 
communicated to the employees will not support an unfair labor practice charge against 
an employer. Joy Silk Mills, Inc., 85 NLRB 1263, 1287 (1949); M. Snower & Co., 83 
NLRB 290 (1940). But such statements are unlawful when made to organizers in the 
presence of employees. McKinney Lumber Co., 82 NLRB 38 (1949). 

John S. Barnes Corp. v. NLRB, 190 F.2d 127 (7th Cir. 1951); NLRB v. West 
Ohio Gas Co., 172 F.2d 685 (6th Cir. 1949). 

NLRB v. Borchert, 188 F.2d 474 (4th Cir. 1951); Auto Stove Works, 81 NLRB 
1203 (1949). 

® John S. Barnes Corp. v. NLRB, 190 F.2d 127 (7th Cir. 1951); S. W. Evans & 
Son, 81 NLRB 161 (1949), enf., NLRB v. S. W. Evans & Son, 181 F.2d 427 (3rd Cir. 
1950). 

* Playwood Plastics Co., 110 NLRB No. 39 (1954). 

© Salant & Salant, Inc., 92 NLRB 343 (1950). 


® “Certainly it cannot be claimed that an employer would be guilty of an unfair 
labor practice because he treated his employees well in order to forestall a union 
movement.” Peter J. Schweitzer, Inc. v. NLRB, 144 F.2d 520, 524 (D.C. Cir. 1944). 

* Motorola, Inc., 94 NLRB 1163 (1951); Long-Lewis Hardware Co., 99 NLRB 
1403 (1950). 

® Hawthorne-Mellody Farms Dairy of Wisconsin, Inc., 99 NLRB 212 (1952); 
Scott & Williams, Inc., 99 NLRB 919 (1952). 

Cary Lumber Co., 102 NLRB 406 (1953); West Coast Casket Co., 97 NLRB 
820 (1951). 

*Loundonville Milling Co., 79 NLRB 304 (1948) [increase decided on prior to 
union organization]; Dixie Culvert Mfg. Co., 87 NLRB 554 (1949) [tacit approval of 
union]; Mississippi Valley Structural Steel Co., 64 NLRB 78 (1945); Peter J. Schweit- 
zer, Inc. v. NLRB, 144 F.2d 520 (D.C. Cir. 1944) [preexisting plan or practice]; 
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The “free speech” provision of the new Act in no way alters the rule 
that threats or promises of the type discussed above are unlawful unfair 
practices.®* As a practical matter, greater scope for expression and more 
leeway in pointing out the consequences which might follow a successful 
union organizational drive is the result of this provision. Thus, an employer 
may predict or “prophesy” unfavorable consequences which might follow 
unionization without committing an unfair labor practice “if he can do so 
in a manner which contains no threat.” ® 

The extent to which the “free speech” provision has contracted the 
types of activity that will cause a finding of interference is shown by 
NLRB vy. Cleveland Trust Company.” In this case the employer granted 
its employees two wage increases in the period immediately following an 
organizational drive. Although the increases could be justified by economic 
conditions then extant, the Board held the first of the two increases to be 
an unfair labor practice because it was announced in a letter expressing 
hostility to the union. In denying enforcement, the Court of Appeals stated, 
in part: 


“The fact that this increase was planned and approved before the 
union began its open organization campaign is uncontradicted. The 
fact that it was announced in a statement in which the [employer] 
expressed opposition to the union does not make the increase an unfair 
labor practice. It is not a promise of future benefit when an employer 
recounts that an increase in salary has already been made nor is it a 
violation of the Act to announce it. An employer is entitled, in ab- 
sence of coercion or promise of benefit, to recount the beneficial 
effects of the relationship with his employees. This is part of freedom 
of speech and upon this point the order of the Board cannot be en- 
forced.” 7! (Italics added) 


This would appear to be a flat rejection of the “totality of conduct” theory. 


Sparklett’s Drinking Water Corp., 107 NLRB No. 293 (1954). John A. Klinka, 106 
NLRB 969 (1953) [reduction in hours and pay justified for economic reasons]; Jordan 
Bus Co., 107 NLRB No. 148 (1954) [wage reduction—economic justification]. 


*® NLRB v. Electric City Dyeing Co., 178 F.2d 980 (3rd Cir. 1950). See also NLRB 
v. Globe Wireless, 193 F.2d 748 (9th Cir. 1951); NLRB v. Montgomery Ward & Co., 
192 F.2d 160 (2nd Cir. 1951). 


® NLRB v. McCatron, 216 F.2d 212, 216 (9th Cir. 1954). See especially NLRB v. 
Mylan-Sparta Co., 166 F.2d 485 (6th Cir. 1948); Agar Packing and Provision Corp., 
81 NLRB 1262, 1276 (1949); Deming Co., 107 NLRB No. 233 (1954); Syracuse Color 
Press, Inc., 103 NLRB 377 (1953); NLRB v. Nabors, 196 F.2d 272 (5th Cir. 1952), 
enforcing 89 NLRB 538 (1950). 


"214 F.2d 95 (6th Cir. 1954). 


™ NLRB v. Cleveland Trust Co., supra note 70 at 99. See also Peter J. Schweitzer, 
Inc. v. NLRB, 144 F.2d 520 (D.C. Cir. 1944). 
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SPRING] UNFAIR LABOR PRACTICES 





(4) Employers No Longer “Interfere” by Speaking to a 
“Captive Audience” 


In 1946, the Board in the Clark Bros. case ™ gave birth to the “captive 
audience” doctrine. It was there held that an employer’s anti-union speech 
during working hours constituted an unfair labor practice because the em- 
ployer had: 


“|... exercised its superior economic power in coercing its employees 
to listen to speeches relating to their organizational activities and 
thereby independently violated Section 8(1) of the Act.” 8 


Thus, as originally conceived, the “captive audience” doctrine rendered 
the compulsory assemblage of employees during working time for purposes 
of listening to the employer’s union views, per se, unfair interference. 

The doctrine as originally conceived, however, had a relatively short 
existence. The Second Circuit refused to uphold so broad a rule.** Even 
before that Court rendered its decision, Congress had enacted Section 8(c), 
guaranteeing free speech to employers but the legislative history behind the 
enactment of this Section made it clear that Congress disagreed with the 
“captive audience” doctrine.” 

The “captive audience” doctrine was then repudiated,’® but in 1951 
it was revitalized in the Bonwit-Teller decision in a somewhat restricted 
form.”? This version of the doctrine did not make the speech itself inter- 
ference but ruled that a refusal to allow the union representatives an oppor- 
tunity to similarly speak to the employees on company time and property 
constituted an unfair interference with employee rights. Of course, finding 
affirmative interference by an employer in a refusal to allow an equal op- 
portunity to union representatives to speak to employees is a logical 
absurdity. It can only be explained on the basis that the Board still felt 
the employer’s speech had interfered and he failed to “cure” his interfer- 
ence when he refused the union representative a right to speak. Here was 


"Clark Bros., Inc., 70 NLRB 802 (1946). Actually, the factor of an employer 
speech being made during the working hours had been previously noted by the Board, 
but never considered independently as an unfair practice. Thompson Products Co., 
60 NLRB 1381 (1945); Wennonah Cotton Mills Co., 63 NLRB 143 (1945); Mont- 
gomery Ward & Co., 64 NLRB 432 (1945); Monumental Life Ins. Co., 67 NLRB 244 
(1946). In the Montgomery Ward case, the Eighth Circuit Court of Appeals specifically 
denied the efficacy of this factor, 157 F.2d 486 (1946). 

™ Clark Bros., Inc., 70 NLRB 802, 805 (1946). 

“NLRB v. Clark Bros. Co., 163 F.2d 373 (1947). The court upheld the Board’s 
findings, however, on the basis that the evidence showed an over-all picture of an un- 
lawful anti-union campaign of which the employer’s speech was merely a part. 

* Sen. Rep. No. 105, 80th Cong. 23-24 (1947). 

* Babcock & Wilcox Co., 77 NLRB 577 (1948); S. & S. Corrugated Paper Ma- 
chinery Co., 89 NLRB 1363 (1950). 


"Bonwit Teller, Inc., 96 NLRB 608 (1951). 
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an example of where the Board was still using the “totality of conduct” 
concept. 

The. Bonwit-Teller modification of the “captive audience” doctrine, 
imposing upon the employer who spoke to his assembled employees the 
obligation to accord a similar opportunity to the union,"® was thereafter 
followed in a number of decisions. However, when the new comple- 
ment of Board members was appointed and the Board’s reappraisal of the 
prior Board’s policies was inaugurated, the majority of the Board noted 
in Livingston Shirt Co.®° that the Bonwit-Teller doctrine was the “. . . dis- 
credited Clark Bros. doctrine in scant disguise.” The Board then held that 
only where an employer has a broad no-solicitation rule in effect is it an un- 
fair labor practice to deny a union’s request for an opportunity to reply 
to the employer’s pre-election speech on company time and property.®4 

The present rule was not so much a reversal of prior Board policies 
by the new Board members as it was an attempt to act consistently with the 
views of the Second Circuit’s ®? reversal of the “captive audience” doctrine 
in the Bonwit-Teller and the American Tube Bending cases. Even so, the 
Sixth Circuit has recently held that the failure of an employer to comply 
with the new Board’s more limited rule will not support an unfair labor 
practice finding.® 


(5) When Employers “Favor” A Labor Organization by Expressions 
of Preference It is No Longer Interference 


Acts which fall short of the “domination” or “assistance,” prohibited 
by Section 8(a)(2), have been held to constitute “interference” under 
Section 8(a)(1). An example of such activity is “disparate treatment” ac- 
corded to representatives of one union over representatives of another union 
in soliciting employees for membership or in other ways.8 The Board 


* The Second Circuit upheld the modified doctrine, but only because the employer 
had invoked a broad no-solicitation rule (where union solicitation is prohibited at all 
times on company property). Bonwit Teller, Inc. v. NLRB, 197 F.2d 640 (2nd Cir. 
1952); NLRB v. American Tube Bending Co., 205 F.2d 45 (2nd Cir. 1953). 

Finding of an unfair labor practice: Metropolitan Auto Parts, Inc., 102 NLRB 
1634 (1953); Seamprufe, Inc., 103 NLRB 763 (1953); Onondaga Pottery Co., 103 NLRB 
770 (1953). 

* 107 NLRB No. 109 (1953). 

In Peerless Plywood Co., 107 NLRB No. 106 (1953), the Board established a new 
“twenty-four hour rule” pertaining to the setting aside of representation elections. 

*See note 78 supra. 

*In NLRB v. F. W. Woolworth Co., 214 F.2d 78 (6th Cir. 1954), Judge Allen 
held that such a limitation on the right of free speech was violative of Section 8(c). 
Judge Miller concurred in the holding, but advanced as the reason for his concurrence 
the opinion that the discriminatory application of a broad no-solicitation rule was, if 
anything, discrimination against the union, not the employees, and therefore not an 
unfair practice. Judge McAllister dissented. 

See National Container Corporation, 103 NLRB 1544 (1953). 
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states the same rule another way when it says an employer owes an “obli- 
gation of neutrality” between two or more competing unions where a 
representation question exists. 

In Midwest Piping and Supply Co., Inc.® the Board held that an em- 
ployer violated this obligation where he negotiated an agreement with one 
union while a representation petition was pending. Many modifications to 
this doctrine have been made since the Midwest Piping decision,** partially 
as a result of the Board being overruled by various courts.®? Recently, the 
Board completely reversed the rule insofar as incumbent unions are con- 
cerned so that the negotiation of a contract with the incumbent union *° is 
not in itself an unfair practice. 

Expressions of preference for one union were often considered inter- 
ference; the right to express preference for one of several rival unions was 
then given lip service by some courts,®® and others actually reversed the 
Board and upheld the employer’s right to make known his preference be- 
tween unions.” These earlier cases indicate reluctance on the part of 
courts to consider employers’ remarks and statements of preference by 
themselves in assessing the effect upon employees, a reflection, no doubt, 
of the so-called “totality of conduct” theory set forth in the Virginia Elec- 
tric Power Co. case.®1 

After the enactment of Section 8(c) the Board again found an em- 
ployer guilty of a violation of the amended Act because it had not main- 
tained an attitude of “strict neutrality” while competing labor organizations 
vied for the right to represent the employees.®? The court of appeals re- 
versed the Board, holding that the Board’s requirement of “strict neutrality” 
went too far and that “the First Amendment and § 8(c) give an employer 
the right to express his views and opinions both orally and in other ways, 
and neither draws any distinction between the scope of an employer's 


* 63 NLRB 1060 (1945). 

“For example see Ensher, Alexander & Barsoom, Inc., 74 NLRB 1443 (1947); and 
William Penn Broadcasting Co., 93 NLRB 1104 (1951). 

*™ NLRB v. Indianapolis Newspapers, Inc., 210 F.2d 501 (7th Cir. 1954). 

* William D. Gibson Company, 110 NLRB No. 88 (1954). 

® Reliance Mfg. Co. v. NLRB, 143 F.2d 761 (7th Cir. 1944). 

*° NLRB v. Falk Corp., 102 F.2d 383 (7th Cir. 1939), remanded for enforcement 
without modification of Board’s order, 308 U.S. 453 (1940). The court of appeals upheld 
Board findings that conduct of the employer other than the remarks constituted an 
unfair labor practice, but found nothing to criticize in the acts of an employer repre- 
sentative expressing preference for a local over an outside union. 

* Virginia Electric Power Co. v. NLRB, 115 F.2d 414 (4th Cir. 1940). 

* Corning Glass Works, 100 NLRB 444 (1952). The trial examiner found that the 
employer through some of its supervisors had expressed preference for the AF.L. 
union and encouraged its activities, even to the extent of suggesting that on the basis 
of experience with a C.I.O. union in another plant there would be more likelihood of 
strikes with consequent loss to employees if the C.I.O. union got in. But he held the 
expressions privileged by Section 8(c). 
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right to express his views and opinions when his employees are considering 
whether to unionize or not and when they are deciding whether to join one 
union or another.” % 

Now an employer’s expressions of preference for one of several unions 
attempting to organize his employees enjoys immunity under Section 
8(c).°* The Board has held that an employer does not interfere when he 
states first that all unions are evil and then clearly expresses preference for 
an A. F. of L. union over a rival C.1.O. group; nor when a supervisor 
says to an employee, “Well, vote for District 50 because we don’t want 
the C.I.O. in here, because we had the same trouble in New York and we 
don’t want to have it here. We don’t want the C.1.O. in here. Vote for 
District 50.” °°; nor when an employer’s representative states at the conclu- 
sion of a grievance conference “that he knew when he sat down to talk 
with A.F.L. representatives that they could come to an agreement and he 
couldn’t say so with some of his plants that had C.I.O. in them.” 7 

In General Shoe Corporation,®® the Board said it would not neces- 
sarily apply the same criteria in determining whether expressions of opinion 
and preference interfered with an election sufficiently to warrant setting 
aside the election. Certain statements, letters, pamphlets, leaflets, and 
speeches disparaging the union, although proper under Section 8(c), were 
relied on as grounds for setting aside the representation election. This 
approach could have pared down the protection given employer expression 
of opinion and preference by Section 8(c) for it would enable the Board 
to disregard election results when such views were expressed. However, the 
Board has now ruled that the noncoercive statement of a preference by an 
employer which is not interference under Section 8(a)(1) because of the 
free speech guarantees “. . . does not improperly interfere with an elec- 
aon... 7 


(6) Restricting Union Activity on Company Property Too Strictly 
is Interference 


When union organizational activity commences, an employer may be- 
lieve that he can invoke his “property rights” and attempt to prevent all 
union organizational activity on company property as a means of combat- 


°° NLRB v. Corning Glass Works, 204 F.2d 422, 428 (1st Cir. 1953). 

* NLRB v. O’Keefe & Merritt Mfg. Co., 178 F.2d 445 (9th Cir. 1949) (court up- 
held Board’s finding of unfair labor practice by conduct other than the speeches); 
Joy Togs, Inc., 83 NLRB 1024 (1949); Salant and Salant, Inc., 88 NLRB 816 (1950). 

* NLRB v. O’Keefe and Merritt Mfg. Co., supra note 94. 

* Joy Togs, Inc., supra note 94. 

* Salant and Salant, Inc., supra note 94 (quoting the employee’s version of super- 
visor’s remarks). 


*°77 NLRB 124 (1948). 
* Stewart-Warner Corporation, 102 NLRB 1153, 1157 (1953). 
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ing such activity. How to balance properly the “property right” of the 


_employer with the rights of self-organization of the employees has often 


been discussed by the Board and the courts. 

The principal defense asserted by employers, when charged with un- 
duly restricting union activities on company property is that the restric- 
tion is necessary to the efficient operation or the security of the enterprise. 
Over the years it has been impossible, however, to justify every restriction 
designed to prevent or retard union activity on company property by this 
defense. Therefore, since the employer’s property is the most effective situs 
for union organizing, it is not surprising that the many decisions have 
finally struck a balance between the two opposing rights. Unless some 
balance were struck, employees working in lumber camps, in company- 
owned towns, or aboard vessels could have no contact with union organiz- 
ers; so it has long been held that outside organizers must be permitted 
reasonable access to company premises where there would be no other 
practical way of contacting the employees.’ 

Prior to the 1947 amendments to the Act, the Board took the position 
that a rule prohibiting solicitation on company property was presumed to 
be unlawful interference and invalid and the burden was on the company 
to prove that the rule was reasonable for special reasons. The Board took a 
similar position concerning rules prohibiting the distribution of union litera- 
ture on company premises. The Supreme Court upheld the Board in both 
cases,101 

Even subsequent to 1947 when the language of Section 10(c) and (e) 
was added to the Act, requiring that the finding of unfair labor practices be 
supported by a preponderance of the testimony and by substantial evidence, 
the Board has continued to use its rule of “presumption” to hold “no soli- 
citation” rules and union “literature distribution bans” invalid.1°? It would 
seem hard to justify the finding of unfair practice by “presumption” in 
view of the very explicit language of the House Conference Report No. 510 
concecning Section 10, to the effect that factual evidence should be sub- 
stituted for presumption and inference. 

While the “presumption” rule apparently still applies to industrial 
premises, many exceptions to the older rule have been carved out. First, 
the Board has held that it is permissible to ban the passing out of literature 
in the plant where distribution was permitted in the parking lot and at 


NLRB v. Lake Superior Lumber Corp., 167 F.2d 147 (6th Cir. 1948); NLRB 
v. Stowe Spinning Co., 336 U.S. 226, 69 Sup. Ct. 541 (1949); and NLRB v. Cities Service 
Oil Co., 122 F.2d. 149 (2d Cir. 1941). 

7 Republic Aviation Corporation v. NLRB, 324 U.S. 793, 65 Sup. Cr. 982 (1945); 
and NLRB v. LeTourneau Co. of Georgia, 324 U.S. 793, 65 Sup. Ct. 982 (1945). 

For example, see NLRB v. LaSalle Steel Co., 178 F.2d 829 (7th Cir. 1949); and 
Boeing Airplane Company, 103 NLRB 1025 (1953). But see the concurring opinion of 
Chairman Farmer and Member Rodgers in Ranco, Inc., 109 NLRB No. 149 (1954). 

13 H.R. ConFrerence Rep. No. 510, 80th Cong., Ist Sess. 55 (1947). 
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plant entrances !°* because effective distribution of literature could thus 
be made off company property. Second, in retail department stores, it has 
been held. that since the employees work throughout the public areas in 
close proximity to the store customers, non-employee organizers can prop- 
erly be excluded not only from such public areas but also from non-public 
areas such as employee cafeterias.1% 

As a corollary to the interference which results if an employer pro- 
hibits all union activity on company property, it seems to be equally well 
settled that employers may not prevent employees from wearing union 
insignia such as buttons and T-shirts.1% 


(7) Interference Resulting from Employer Solicitation of Strikers to 
Return to Work is Not as Easily Established 


When unions resort to strikes for the purpose of achieving their goals, 
they are frequently met by counter-efforts of the employer to continue or 
resume production or operations. Such efforts are perfectly natural but 
when resorted to by the employer a struggle results and the actions of the 
employer at such times have frequently been the subject of Board proceed- 
ings. As a result of a great deal of litigation in this area, it is now possible 
to find a line of demarcation between permissible and unlawful solicitation 
of strikers by an employer. 

It has been held that the employer has the right to inform strikers that 
if they have not returned to work by a certain date, the company intends 
to exercise its right to permanently replace them.!% Since the employer 
has the right to permanently replace economic strikers by hiring new em- 
ployees during the strike,!°° the Board reasoned the employer certainly had 
the right to inform employees of his intention. On the other hand, it has 
also been held that an employer interferes with employees’ rights if he in- 
forms strikers that they will be discharged (or treated as having quit), a 
retaliatory action, if they do not return to work by a certain date.!® The 
distinction between the two situations is understandable to the lawyer but 
is sometimes lost sight of when heated letter writing starts by those not 
steeped in Board lore. 

Commencing with the Remington Rand case}! the Board evolved a 


* Monolith Portland Cement Co., 94 NLRB 1358 (1951). 

7 Marshall Field & Co. v. NLRB, 200 F.2d 375 (7th Cir. 1952). 

#6 George C. Knight Company, 102 NLRB 1198 (1953); and DeVilbiss Co., 102 
NLRB 1317 (1953). 

** Kansas Milling Company v. NLRB, 185 F.2d 413 (10th Cir. 1950). 

* NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 58 Sup. Ct. 904 (1938). 

*® Kerrigan Iron Works, Inc., 108 NLRB No. 118 (1954); Rubin Bros. Footwear, 
Inc., 99 NLRB 610 (1952); contra, Wilson & Co. v. NLRB, 120 F.2d 913 (7th Cir. 1941). 


*° Remington Rand, Inc., 2 NLRB 626 (1937); enf. NLRB v. Remington Rand, 
Inc., 94 F.2d 862 (2d Cir. 1938); see also Manville Jenckes Corporation, 30 NLRB 382 
(1941); Sam’l Bingham Sons Mfg. Co., 80 NLRB 1612 (1948). 
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rule that sponsorship of back-to-work movements and individual solicita- 
tion of “loyal” employees to return to work, in themselves, discouraged 
membership in unions because it was an employer expression of hostility 
to concerted activities. The Board also concluded that such direct contact 
circumvented the lawful bargaining agent. Hence, the Board considered 
such activities to be in violation of Section 8(a)(1). Although the Board 
has been upheld in this theory by some courts,'!! it has also suffered some 
reversals.!1? 

When Section 8(c) was urged as a defense to a finding of interference 
based on solicitation of strikers, the Board quickly concluded that such 
activity was not protected “free speech.” In Cincinnati Steel Casting Co.™"* 
the Board stated: 


“.. . it is true that, in soliciting individual strikers to return to work 
[employers] made no threat of reprisal or force and promised no bene- 
fits. In our opinion, however, their conduct constituted more than the 
expression of ‘views, argument, or opinion,’ protected by Section 8(c).” 


There are other Board decisions to the same effect.1!* 

Without specifically mentioning Section 8(c), however, the Board 
seems, for all practical purposes, to have reversed itself in 1951 in the 
Texas Company and Celanese cases.11> In both of these cases, the Board 
held that the employer had not violated the Act by individually soliciting 
strikers to return. In reaching its decision, the Board made the following 
statement: 


“For, although the Board has, in the past, found individual solicita- 
tion of strikers violative of the Act, in all such cases one or both of the 
following two factors has been present: (1) The solicitation has con- 
stituted an integral part of a pattern of illegal opposition to the pur- 
poses of the Act as evidenced by the Respondent’s entire course of 
conduct, or (2) the solicitation has been conducted under circum- 
stances, and in a manner, reasonably calculated to undermine the 
strikers’ collective bargaining representative and to demonstrate that 
the Respondent sought individual rather than collective bargaining.” 1° 


™ See NLRB v. Sunshine Mining Co., 110 F.2d 780 (9th Cir. 1940); Republic Steel 
Corporation v. NLRB, 107 F.2d 472 (3d Cir. 1939); NLRB v. Montgomery Ward & 
Co., 133 F.2d 676 (9th Cir. 1943); Cathey Lumber Company, 86 NLRB 157 (1949), 
enf., Cathey Lumber Company v. NLRB, 185 F.2d. 1021 (Sth Cir. 1951) and later 
denied on other grounds 189 F.2d 428. 

Wilson & Co. v. NLRB, 120 F.2d 913 (7th Cir. 1941); NLRB v. Penokee Veneer 
Co., 168 F.2d 868 (7th Cir. 1948); Kansas Milling Company v. NLRB, 185 F.2d 413 
(10th Cir. 1950); NLRB v. Hart Cotton Mills, 190 F.2d 964 (4th Cir. 1951); and NLRB 
v. Bradley Washfountain Co., 192 F.2d 144 (7th Cir. 1951). 

1386 NLRB 592, 596 (1949). 

14 See Sam’l Bingham’s Sons Mfg. Co., 80 NLRB 1612 (1948); and Cathey Lumber 
Co., 86 NLRB 157 (1949). 

“5 Texas Company, 93 NLRB 1358 (1951); Celanese Corporation of America, 95 
NLRB 664 (1951). 

™° Texas Company, supra note 115 at 1360. 
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While it is certainly possible to argue that these and later holdings 117 are 
consistent with all prior decisions 148 it is clearer now that the muzzle once 
considered to be tightly strapped to the employer’s mouth in strike situa- 
tions has been removed. This, of course, does not mean that where solicita- 
tion of strikers is accompanied by threats or promises of special benefits 1! 
it would not be unlawful. 


DISCRIMINATION BY AN EMPLOYER IS AN 
UNFAIR PRACTICE 


Section 8(a)(3) provides that it is an unfair labor practice for an em- 
ployer to discriminate against an employee “in regard to hire or tenure of 
employment or any term or condition of employment to encourage or 
discourage membership in any labor organization.” The sole exception to 
this broad prohibition is that a union security agreement may compel union 
membership on or after the thirtieth day of employment and thirty days 
after the contract execution date. 

The annual reports of the Board show that almost 70 per cent of the 
unfair labor practice charges which have been filed against employers since 
1950 have included a charge of discrimination under the above section of 
the statute. With the exception of “interference,” which is automatically 
included in every charge against an employer, “discrimination” is by far 
the most frequent complaint. 

Discrimination under Section 8(a)(3) may take many forms. It may 
be manifested in an employer’s hiring policy, layoffs, denial of privileges, 
wage cuts, transfer of job assignments, demotions, suspensions, assignment 
of disagreeable jobs, denial of overtime work, and in many other ways. 
Most such activities are subject to the same general rules which will be 
discussed in connection with discriminatory discharges, which is the dis- 
criminatory action most frequently complained of. 


™ See Jordan Bus Co., 107 NLRB No. 148 (1954). 


“8 Compare the unequivocal language of the Board in Sam’] Bingham Sons Mfg. 
Co., 80 NLRB 1612, 1613 (1949): “It is well established that where, as here, the em- 
ployees have duly designated their collective bargaining representative, the employer 
is obligated to deal with that representative, and not with the employees individually 
[citing J. 1. Case and Medo Photo cases]. True, as the Trial Examiner found, no threats 
were made or inducements offered with the solicitations, and the Respondent continued 
to express a willingness to resume negotiations with the Union. But repeated oral, per- 
sonal appeals to individual strikers to take action in derogation of their designated 
representative, except in case of a strike in breach of contract [citing case], are to be 
distinguished from appeals directed primarily towards inducing action by that repre- 
sentative ...” 


4° American Rubber Products Corp. v. NLRB, 214 F.2d 47 (7th Cir. 1954); NLRB 
v. Clearfield Cheese Co., 213 F.2d 70 (3d Cir. 1954); NLRB v. James Thompson & Co., 
208 F.2d 743 (2d Cir. 1953); Blackstone Mills, Inc., 109 NLRB No. 114 (1954). 
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(1) Discharge Is the Most Common Form of Discrimination 


For many years, the discharge of the employee leaders of a union was 
the favorite weapon of an employer seeking to defeat organizational activi- 
ties. Where such a purpose is shown such discharges have been held ipso 
facto to be discriminatory, without general proof that the action in fact 
discouraged union activity.12° 

The methods by which a discharge may be proved to be discriminatory 
are myriad. The timing of the discharge with union activities, negotiations, 
representation elections, and the like is frequently of great importance.'" 
The timing of a discharge is by no means determinative if there is some 
other logical reason for the discharge.!*? The work record of the employee 
involved,!*5 the knowledge of the employee’s union activities or union sym- 
pathies,!*4 and the employer’s attitude toward union organization 1° are also 
important factors in proving the motive for the discharge. If the employer 
honestly, but mistakenly, believed that employees whom he discharged 
were union members or were active in, or sympathetic to, the union, the fact 
that he was mistaken in his belief does not render the discharge non- 
discriminatory.1*6 

The most frequent defense asserted by employers to a complaint of 
discriminatory discharge is that the discharge was for legitimate business 
reasons or for proper “cause.” Early in the history of the Act, the United 
States Supreme Court announced that the Act “does not interfere with the 
normal exercise of the right of the employer to select its employees or to 
discharge them.” 127 However, in spite of the Supreme Court’s clear state- 
ment, Congress became suspicious of the Board and the 1947 amendments 
included a provision in Section 10(c) stating that the Board shall not order 
the reinstatement of, or payment of back pay to, any employee who has 
been discharged “for cause.” While this amendment may not have changed 
the meaning of the law, it certainly emphasized the fact that Congress 


2°NLRB v. J. G. Boswell Co., 136 F.2d 585 (9th Cir. 1943). 

™1 NLRB v. Somerville Buick, 194 F.2d 56 (1st Cir. 1952); NLRB v. Chautauqua 
Hardware Corp., 192 F.2d 492 (2d Cir. 1951); and NLRB v. Norma Mining Corp., 206 
F.2d 38 (4th Cir. 1953). 

Indiana Metal Products Corp. v. NLRB, 202 F.2d 613 (7th Cir. 1953); and 
NLRB v. Falls City Creamery Co., 207 F.2d 820 (8th Cir. 1953). 

™3NLRB v. Schaefer-Hitchcock Co., 131 F.2d 1004 (9th Cir. 1942); NLRB v. 
Rock Hill Printing & Finishing Co., 131 F.2d 171 (4th Cir. 1942); and Columbia Elec- 
tric Mfg. Co., 75 NLRB 837 (1948). 

NLRB v. Pacific Mills, 207 F.2d 905 (4th Cir. 1953); NLRB v. Whiting Ma- 
chine Works, 204 F.2d 883 (1st Cir. 1953). 

5 NLRB v. Bear Brand Hosiery Co., 131 F.2d 731 (7th Cir. 1942); NLRB v. Servel, 
Inc., 149 F.2d 542 (7th Cir. 1945). 

%6 Ridge Tool Co., 102 NLRB 512 (1953). 

™™NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 45, 57 Sup. Crt. 615, 628 
(1937). 
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wanted to stop the loose use of presumptions and inferences, which many 
felt “stacked the deck” against the employer even where employees were 
actually discharged for “just cause.” 

When an employer asserts “cause” as a defense to a claim of discrim- 
inatory discharge the question is whether the “cause” was the actual motiva- 
tion for the discharge or a mere pretext. The answer to this question is 
found by weighing the evidence in order to determine whether the “union” 
aspects of the discharge outweigh the “cause” aspects. In this process the 
burden of proof now rests upon the general counsel for the Board.128 The 
shifting in the burden of proof from the employer, where it previously 
improperly fell, to the general counsel is the most significant effect of 
Section 10(c). 


(2) Discriminatory Discharge of Strikers 


Discharges of strikers for engaging in a lawful strike is, of course, dis- 
criminatory.!2® Striking employees retain their rights as employees as a 
result of the definition of “employees” contained in Section 2(3) of the 
Act. Economic strikers may be replaced and then terminated, but they 
may not be terminated solely for having gone on strike. 

Since an employee cannot be discharged for going on strike, he sim- 
ilarly cannot be discharged for failing to report to work where the em- 
ployer knew that he was actually on strike.18° Discharging employees en- 
gaging in other concerted activities, such as a concerted refusal to sign em- 
ployment contracts,!*! for presenting a wage demand,}* for prosecuting a 
wage claim under the Wage and Hour Act,}!*8 for organizing a “manpower 
conference,” or “hiring agency” to enable rival employers to bid for services 
of the employer’s employees,!* etc., is also unlawful. 


(3) Discharge of Strikers for Misconduct 


The discharge of a striker for misconduct in connection with a strike 
has been a particularly confused area in the decisions. The answers in this 
area have tended to change as the membership of the Board has changed. 
For example, the “old” Board held in one case that an employer was not 


28 See NLRB v. Ray Smith Transport Co., 193 F.2d 142 (Sth Cir. 1951); Indiana 
Metal Products Corp. v. NLRB, 202 F.2d 613 (7th Cir. 1953); and Phillips & Buttorff 
Mfg. Co., 96 NLRB 1091 (1951). 

2° NLRB v. United States Cold Storage Corp., 203 F.2d 924 (5th Cir. 1953), cert. 
den. 346 U.S. 818; Collins Baking Co. v. NLRB, 193 F.2d 483 (Sth Cir. 1951). 

” Keleo Corp., 79 NLRB 759 (1948). 

11 Modern Cleaners Co., 100 NLRB 37 (1952). 

7 NLRB v. Smith Victory Corp., 190 F.2d 56 (2d Cir. 1951). 

*8NLRB v. Moss Planing Mill Co., 206 F.2d 557 (4th Cir. 1953); see also Salt 
River Valley Water User’s Ass’n v. NLRB, 206 F.2d 325 (9th Cir. 1953). 

™ Boeing Airplane Co., 110 NLRB No. 22 (1954). 
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justified in discharging an employee who was convicted and fined for 
deliberately ramming and damaging the automobile of a non-striker or 
another employee who threw a rock at a company truck.!®> That Board 
said that “minor” misconduct by a striker is not sufficient to justify depriva- 
tion of his employment rights. 

The “new” Board apparently takes an entirely different approach to 
the strike violence question. In B.V.D. Company, Inc.1** the Board held 
that in a violence-ridden strike it would not further the purposes of the 
Act to order reinstatement of strikers who continued to picket during the 
strike and accepted the benefit of the violence without repudiating it. 
Under this ruling it is clear that an employer is no longer required to prove 
individual acts of violence by each striker discharged. Such a ruling repre- 
sents a complete swing of the pendulum, but is a constructive step. Whereas 
the “old” Board seemed to say “minor” violence is to be expected, the “new” 
Board is placing the responsibility for violence on the group so that it will 
police itself. Violence of any kind, “minor” as well as “major” certainly 
should be eradicated from the American labor relations scene and any 
criticism of the B.V.D. Company decision must come from advocates of 
“minor” violence in strike situations, whatever that may be. 


(4) Discharge Cannot Be Discriminatory Unless the Activity 
Is Protected by the Act 


With regard to the question of whether activity is or is not protected 
concerted activity, the larger areas are fairly well defined. There are fringe 
areas still open to interpretation. When an employer discharges employees 
for what he considers to be unprotected activity, he takes the risk of having 
mistakenly assumed that the activity was not protected.'*" It is well estab- 
lished that sit-down strikes,1#8 slowdowns,!*® and concerted refusals to work 
overtime 14° are not protected and employees may be discharged for en- 
gaging in them. The Supreme Court recently added another unprotected 
activity at the outer limits of protected activities. In NLRB v. International 
Brotherhood of Electrical Workers, it reversed the court of appeals and 
and held that employees, who were discharged for circulating derogatory 
leaflets against a radio station, were discharged for “cause,” 142 where the 
leaflets made no mention of the existence of a labor dispute. 


** Kansas Milling Co., 86 NLRB 925 (1949); enf., Kansas Milling Co. v. NLRB, 
185 F.2d 413 (10th Cir. 1950). 

#6110 NLRB No. 206 (1954). 

**Cusano v. NLRB, 190 F.2d 898 (3rd Cir. 1951); and NLRB v. Schwartz, 146 
F.2d 773 (5th Cir. 1945); compare Underwood Machinery Corp., 74 NLRB 641 (1947). 


%8 NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240, 59 Sup. Ct. 490 (1939). 
* Underwood Machinery Corp., 74 NLRB 641 (1947). 

© C, G. Conn v. NLRB, 108 F.2d 390 (7th Cir. 1939). 

™ 346 U.S. 464, 74 Sup. Cr. 172 (1953). 

*® Compare Boeing Airplane Co., 110 NLRB No. 22 (1954). 
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(5) Discharge To Encourage Union Activity Is Also 
Discriminatory 


Just as it is unlawful to discharge employees for the purpose of dis- 
couraging union activity, so also is it unlawful to discharge employees for 
the purpose of encouraging such activity (except pursuant to a lawful union 
security clause). A prime example of such discrimination is the discharge 
of an employee for refusing to join a company-favored union. But the 
more difficult case arises where a union requests and causes the discharge 
of an employee allegedly for reasons unrelated to unionism. Just such a 
question was presented in Studebaker Corp.14* where the general counsel 
contended that Studebaker had suspended and discharged a number of em- 
ployees at the instance of the union for buying automobiles other than 
Studebakers. The general counsel contended that it is a per se violation 
to discharge an employee at the request of a union even though the request 
is wholly unrelated to “considerations of membership, obligations of mem- 
bership, union benefit or union fealty.” 144 The trial examiner rejected this 
view. The Board affirmed the trial examiner on other grounds. The mem- 
bers reserved for future determination the question of whether a union in- 
sistence on a discharge for reasons unrelated to union membership or 
activity could be discriminatory under the Act. 


(6) The Board Has Considered Lockouts Discriminatory 
But the Courts Do Not 


The “lockout” has been characterized at times as the “employer’s 
strike.” 145 The “old” Board always frowned upon the use of the lockout 
by employers. Where used as a means of checking or discouraging unioni- 
zation, such tactic has been held to constitute an unfair labor practice. 
Lockouts were held an unfair labor practice by finding them to be a mass 
discharge in contravention of the Act,!** or utilized to compel membership 
in a company union,!*7 or to dislodge a union and evade the obligation to 
bargain.'#® Lockouts as an “employer strike” weapon were rarely approved 
as such, but where a shutdown was shown to be caused by a lack of ma- 


*° 110 NLRB No. 214 (1954). 

“4 Ibid. Relying upon Union Starch & Refining Co., 87 NLRB 779, enf’d. 186 F.2d 
1008 (7th Cir. 1951); Air Products, Inc., 91 NLRB 1381 (1950); American Pipe and 
Steel Corp., 93 NLRB 54 (1951); and Mundet Cork Corp., 96 NLRB 1142 (1951). 

© The characterization has legislative precedent. Section 8(d) (4) of the N.L.R.A. 
prescribes resorting to “strike or lockout” for 60 days after notice of expiration of 
contract. Title II of the Act, relating to conciliation, refers to strikes and lockouts, as 
do Sections 206, 208(a), and 208(i). 

*® Smith Cabinet Mfg. Co., 1 NLRB 950 (1936); NLRB v. Hopwood Retinning 
Co., 98 F.2d 97 (2d Cir. 1938). 

*™ NLRB v. Cowell Portland Cement Co., 148 F.2d 237 (9th Cir. 1945). 


** NLRB v. Cape County Milling Co., 140 F.2d 543 (8th Cir. 1944). 
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terial to work with,!*® or for repairs, or to cut down expenses,!®*! the 
Board held the shutdown not to be a lockout. 

: When the lockout is utilized as a defensive maneuver to counteract a 
strike or threatened strike, it has been considered proper only if the union’s 
action is unprotected activity. Where employees strike in violation of their 
contract, and there is no showing that the employer had previously violated 
the contract, the lockout is approved because the employer is under no obli- 
gation to reinstate the strikers.15* Thus, if the strike is of the intermittent 
variety or is in violation of a contract or if a slowdown is used, a retaliatory 
lockout will be approved; but if protected activity, the ensuing lockout 
has been considered by the Board to be unlawful,1®* unless the avoidance 
of extreme economic loss by locking out the employees can justify the 
action.154 

There is a sharp difference between the Board’s traditional view and 
that of the courts. At least two courts of appeals consider a lockout to be 
the economic counterpart of the strike and hold that what is “fair for the 
goose is fair for the gander.” 155 

The propriety of a lockout in multi-employer bargaining situations has 
been the subject of several recent controversies. The Board had held that 
when the union strikes one member of an employer association, the asso- 
ciation may not retaliate by locking out the employees of the other em- 
ployers.15* And, just as in the case of individual employers, it has stated that 
the lockout is unlawful unless it is necessary to avoid serious economic loss: 


“An employer is not prohibited from taking reasonable measures, in- 
cluding closing down his plant, where such measures are, under the 
circumstances, necessary for the avoidance of economic loss or business 
disruption attendant upon a strike.” 1° 


One such controversy reached the courts in Morand Bros. Beverage 
Co.158 The union had notified all members of the employer association, 


Hobbs, Wall and Co., 30 NLRB 1027 (1941). 

* Georgia Twine & Cordage Co., 76 NLRB 84 (1948). 

*! Seaboard Packing Co., 107 NLRB No. 273 (1954). 

™ Scullin Steel Co., 65 NLRB 1294 (1946); Dyson & Sons, Inc., 72 NLRB 445 
(1947); Admin. Dec. of Gen’l Counsel, Case No. 763 (1953). 

*8 NLRB v. National Motor Bearing Co., 105 F.2d 652 (9th Cir. 1939); Olin In- 
dustries, Inc., 86 NLRB 203 (1949) enforced 191 F.2d 613 (5th Cir. 1951). 

4 Hobbs, Wall and Co., supra note 138; International Shoe Co., 93 NLRB 907 
(1951); Marathon Electric Mfg. Co., 106 NLRB 1171 (1953). 

* Morand Bros. Beverage Co. v. NLRB, 190 F.2d 576 (7th Cir. 1951); Morand 
Bros. Beverage Co. v. NLRB, 204 F.2d 529 (7th Cir. 1953); and Leonard v. NLRB, 
205 F.2d 355 (9th Cir. 1952). 

*6 Spalding Avery Lumber Co., 103 NLRB 1516 (1953); Continental Bakery Co., 
104 NLRB 143 (1953). 

** Betts Cadillac Olds, Inc., 96 NLRB 268, 286 (1951). (conclusion of trail exam- 
iner adopted by Board). 

**91 NLRB 409 (1950). 
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except one, that their establishments would not be struck, and, the next 
day, the union struck the one member. Subsequently most members noti- 
fied their employees not to report for work. The Board held that this 
action amounted to unlawful discrimination. The case went to the Seventh 
Circuit, and the court, in sharp contrast to the Board’s basic theory, held 
that the other employers had the right to lock out their employees in such 
a situation. The court remanded the case with instructions that the Board 
determine whether the employees’ terminations were temporary (a lockout) 
or permanent (discharge).4® The Board then found that the terminations 
were permanent and hence affirmed its unfair practice finding against 
Morand Bros. in a manner consistent with the court’s view. The Board, 
however, took the opportunity to restate its opinion that the other em- 
ployers in the association had no right to even temporarily lock out the 
non-striking employees.1® Again the case went up to the Seventh Circuit. 
That court then took the opportunity to point out that the Board is an 
“inferior tribunal” and, as such, must apply the law of the case. The court 
reaffirmed its position as to the law of the case, i.e., an employer’s associa- 
tion, faced with a bargaining impasse, would be justified in locking out 
employees.!*1 This exchange between Board and court put into sharp focus 
the difference in view concerning the legality of the lockout as an economic 
weapon. 

At approximately the same time, the Board’s position that the employers 
could not use lockouts was taken to task by the Ninth Circuit. In Davis 
Furniture Co.® the union struck one member of an employer association 
after an impasse had been reached. A number of the employer members of 
the association notified their employees not to report until the strike was 
over. The Board held that such a lockout was unlawful. The Ninth Circuit 
remanded the case.1®* The Board then reaffirmed its Morand position, stat- 
ing that a lockout intended to bring temporary pressure on the union to 
break an impasse is unlawful.'*t The case then returned to the Ninth 
Circuit, and that court denied enforcement, saying: 


“It is apparent that the power of a union to initiate a strike which 
calls out all the employees in an entire or substantial part of an in- 
dustry is no more than equalled by the power of the employers to lock 
out temporarily all or a substantial part of such employees. Here, 
where the economic contest is between eleven Dealers in the furniture 
industry and all its employees in a single union, the right of the em- 


*° 190 F.2d 576 (7th Cir. 1951). 

7°09 NLRB 1448 (1952). 

1204 F.2d 529 (1953) (order enforced on basis of discharges being found to be 
permanent). 

78.04 NLRB 279 (1951). 

*® Leonard v. NLRB, 197 F.2d 435 (9th Cir. 1952). 

** 100 NLRB 1016 (1952). 
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ployers to lock out temporarily all the employees is no more than equal 
to the right of the union of all the employees to call out the employees 


of one after another of the Dealers in the whipsawing manner above 
described.” 1% 


Since the last Davis Furniture decision a basic change in the Board’s 
position seems to be in the making. The Board accepted the court’s ruling 
in that case and said: 


‘ 


‘*.. . Therefore, and in the absence of any independent evidence of 
antiunion motivation, we find that the [employers’] action in shutting 
their plants until termination of the strike at [the one employer’s plant | 
were defensive and privileged in nature, rather than retaliatory and un- 
lawful.” 166 


The Board indicated, however, that its acceptance is conditioned upon 
the premise that a lockout is legal only where there is an “implicit threat of 
future strike action against any or all of the other members of the associa- 
tion .. .” 167 The Board sets out its present approach to lockout cases this 
way: 


“*The Buffalo Linen case and the instant case . . . both demonstrate 
that the critical factor in determining the legitimacy of a multi-em- 
ployer lockout under the Act is whether a strike against a single em- 
ployer in the bargaining unit may reasonably be thought to threaten the 
remaining employers with similar action, or whether the strike relates to 
a dispute solely between the struck employer and its employees.’ ” 


The Board decisions all seem to indicate that the lawful use of the lock- 
out must be narrowly confined to those situations where it is a defensive 
weapon which the employer uses to minimize the losses which he might 
otherwise suffer as a result of economic action by a union. The court 
decisions in the Davis and Morand }® cases indicate that the employer lock- 
out is an economic right correlative to the strike. Therefore, it is legal even 
though it is used not only to prevent serious economic loss but to defeat 
the union’s strike strategy. 


(7) A Runaway Shop Is a Discriminatory Action 


While the term “runaway shop” has been loosely used to characterize 
many plant removals and the sales of many businesses, the term, so far as 
unfair labor practices are concerned, is limited to the cases of plants trans- 


*® Leonard v. NLRB, 205 F.2d 355, 357 (9th Cir. 1953). 
** Buffalo Linen Supply Co., 109 NLRB No. 69 (1954). 


*" Reply brief of Board in NLRB v. Continental Baking Co., (CA8), 7 Datry 
Las. Rep. p. A-4 (Jan. 11, 1955). 
%8 Supra notes 158 and 162. 
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ferred from one location to another for the purpose of destroying union 
organization or avoiding bargaining with a union. Thus, in Pepsi-Cola 
Bottling Co. the Board stated: 


“We recognize that an employer may lawfully discontinue or reduce 


operations for any reason whatsoever, good or bad, sound or unsound, 
in its sole discretion, and without censorship from this Board, provided 
only that the Employer’s action is not motivated by a purpose to inter- 
fere with and defeat its employees’ union activities.” (Italics supplied 
by Board). 


The removal of plants to avoid a union contract is not a “runaway.” 


In Brown-McLaren Mfg. Co.1” the employer sought to convince the union 
to agree that the wage rate structure embodied in the collective bargaining 
contract should be revised downward. The union refused to agree to lower 
rates and the employer then proceeded to build a second plant in a different 
town. The Board said: 


“’. » we are satisfied and we find, as already specifically found above, 
that the removal or transfer of all manufacturing operations and work 
from the Detroit to the Hamburg plant, as well as the closing of the 
Detroit plant, resulted from no design or intention to avoid collective 
bargaining with or discourage membership in the Union, but from the 
desire of the respondent to carry on its manufacturing operations in a 
locality where lower labor costs and other expenses would enable it to 
decrease, if not eliminate, its continuing business losses. 

“Inasmuch as the removal and transfer of work and operations from 
the Detroit to the Hamburg plant, and the closing of the Detroit plant, 
were for economic reasons and not in violation of the Act, the attend- 
ant lay-offs of the Detroit plant employees who did not obtain work at 
Hamburg cannot be held to constitute a lock-out of such employees 
because of their membership or activities in the Union, or other- 
wise a discrimination by the respondent in regard to their hire and 
tenure of employment to discourage membership and activities in the 
Union, ...° 


Where such a move is motivated by bona fide business reasons, no vio- 


lation occurs.17? However, where the discontinuance of operations at one 
location and transfer to another is an effort to discourage union organiza- 


*°72 NLRB 601, 602 (1947). 

9 34 NLRB 984 (1941). 

™ Td. at 1010. 

™ Lengel-Fencil Co., 8 NLRB 988 (1938) (plant closedown and removal after 
impasse in bargaining, the employer showing losses for previous years); Joseph Levy, 
et al., 24 NLRB 786 (1940); Brown-McLaren Mfg. Co., 34 NLRB 984 (1941); Auto 
Stove Works, 81 NLRB 1203 (1949). 
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tion,!78 or to avoid the legal obligation to bargain with a union,!" the run- 
away is unfair.!75 

When an unlawful transfer occurs, the Board’s order is normally 
couched in alternative terms. The guilty employer is ordered to resume 
operations at the old plant or to employ the old empioyees at the new plant 
compensating them for any necessary expenses incurred in their moving to 
the new location (in addition to a back pay award covering the period of 
their unemployment) .176 

Where a sale of the business occurs along with the transfer, enforce- 
ment of the Board’s order runs into difficulty. If the sale is not bona fide, 
the Board will find both the seller and buyer jointly and severally responsi- 
ble.1**7 For example, in the New Madrid Mfg. Co. case,!** the employer 
refused to reopen his plant after a certification election and sold the busi- 
ness to his plant manager who resumed operations in a different city. The 
Board concluded that the employer retained substantial control over the 
new operation, that the purchasing plant manager was a partial successor, 
and that both, therefore, were co-employers and jointly and severally liable. 
However, the Eighth Circuit reversed the Board, holding that a bona fide 
sale had taken place, and stated: 


“But none of this can be taken to mean that an employer does not 
have the absolute right, at all times, to permanently close and go out 
of business, or to actually dispose of his business to another, for what- 
ever reason he may choose, whether union animosity or anything else, 
and without his being thereby left subject to remedial liability under 
the Labor Management Relations Act for such unfair labor practices 
as he may have committed in the enterprise, except up to the time that 
such actual and permanent closing or true and bona fide change in 
ownership has occurred. No one can be required to stay in private 
business, and no one can be prevented from permanently closing or 
abdicatingly selling such a business. And the Act affords no basis on 
which to order a person to reinstate employees in a business which he 
has, with plain finality, put out of existence, or which he has actually 
disposed of to another, and as to which he neither in law nor in fact 


78 Rome Products Co., 77 NLRB 1217 (1948) (operations moved soon after union 
began organizing). Wallack & Schwalm Co., 95 NLRB 1262 (1951) enforcement granted 
198 F.2d 477 (3rd Cir. 1952). 

™Tsaac Shieber, 26 NLRB 937 (1940); but see Mount Hope Finishing Co., 106 
NLRB 480 (1953), enforcement denied 211 F.2d 365 (4th Cir. 1954) (no substantial evi- 
dence found to support finding of unlawful motivation). 

™® See Diaper Jean Mfg. Co., 109 NLRB No. 152 (1954). 

"6 Isaac Shieber, 26 NLRB 937 (1940); Gerity Whitaker Co., 33 NLRB 393 (1941); 
Tennessee-Carolina Transp., Inc., 108 NLRB No. 179 (1954). 

™ M. M. Joffee Co., 74 NLRB 1568 (1947). 


1104 NLRB 117 (1953). 
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possesses any power over the operations of his successor, either of man- 
agement right in general or labor-relations control in particular. . . .” 1” 


The court further held that while a successor employer may be held liable 
for unremedied unfair practices, existence of which were known to him,1®° 
this liability should be extended “‘. . . only in sound remedial relationship to 
the nature and circumstances of his immediate successorship.” 


PART II. PARALLEL UNFAIR LABOR PRACTICES 
CAN BE COMMITTED BY UNIONS 


In 1947, the National Labor Relations Act was amended to include, 
for the first time, union unfair labor practices. Section 8(b)(1) and (2) 
prohibit unions from restraining and coercing employees and from dis- 
criminating against employees. At first glance, these provisions seem to be 
precisely parallel to the similar proscriptions against employers, but a num- 
ber of distinctions have been developed in the decisions. 


SPECIFIC TYPES OF UNFAIR ACTIVITIES OF UNIONS 


(1) The Unfair Practice of “Restraint and Coercion of Employees” 
Omits “Interference” 


Since 1947 it has been an unfair labor practice for a union or its agents 
to restrain or coerce employees in the exercise of their rights guaranteed 
in Section 7 or to restrain and coerce employers in the selection of their 
bargaining representatives.1®1 

This provision was clearly intended to equate the employer’s responsi- 
bility as prescribed under Section 8(a)(1).18* The union prohibition, how- 
ever, uses only the terms “restrain” and “coerce” in defining the unfair 
labor practice, and does not use the term “interfere with,” as does the em- 
ployer proscription. In deleting the latter term Congress indicated that all 
that was intended was to insure continuance of the Board’s policy of hold- 


*° NLRB v. New Madrid Mfg. Co., 215 F.2d 908, 914 (8th Cir. 1954). 
*° Cf. NLRB v. Adel Clay Products Co., 134 F.2d 342 (8th Cir. 1943). 


161 Stat. 140 (1947), 29 U.S.C. § 158(b) (1952). “(b) It shall be an unfair labor 
practice for a labor organization or its agents— 

“(1) to restrain or coerce (A) employees in the exercise of the rights guaranteed 
in section 7: Provided, That this paragraph shall not impair the right of a labor or- 
ganization to prescribe its own rules with respect to acquisition or retention of mem- 
bership therein; or (B) an employer in the selection of his representatives for the 
purposes of collective bargaining or the adjustment of grievances; 

“(2) to cause or attempt to cause an employer to discriminate against an employee 
in violation of subsection (a) (3) or to discriminate against an employee with respect 
to whom membership in such organization has been denied or terminated on some 
ground other than his failure to tender the periodic dues and the initiation fees uni- 
formly required as a condition of acquiring or retaining membership.” 


* Sen. Rep. 105, 80th Cong., 50; and Cong. Rec. 4136 (April 25, 1947). 
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ing acts to be unfair practices only if they constituted restraint or coercion, 
. and not if they amounted to interference only.1** 


“In applying Section 8(1) of the [original NLRAJ], the Board has not 
held to be unfair labor practices acts which constituted ‘interference’ 
that did not also constitute restraint or coercion. Section 8/1) of the 
[original NLRA] is written in broad terms, and onlv by iong continued 
administrative practice has its scope been adequately and properly de- 
fined. Concern has heretofore been expressed as to whether such prac- 
tice would carry over into a corresponding provision of the new Sec- 
tion 8(b)(1), and presumably because of this concern the words ‘inter- 
ference with’ were omitted from the proposed new section. Omission 
of these words from the proposed new section was not, however, 
intended to broaden the scope of Section 8(a)(1) as heretofore de- 
fined by the long-continued practice of the board.” 1% 


However, the absence of the “interference” language has led the Board 
and the courts to narrow the proscription as applied to unions. Despite 
this, the Board has held that it is not necessary that the acts complained of 
actually restrain or coerce, but that a violation is shown if the acts tended 
to restrain or coerce.!8> On the other hand, acts of coercion or restraint 
directed against an employer, the purpose of which is to cause the employer 
to act in derogation of the employees’ rights, have been held not to be 
violative of this Section. 

Thus, in the National Maritime Union case,'** the Board held that a 
strike conducted by a union for the purpose of compelling the employer 
to agree to an illegal hiring hall clause was merely an “attempt” to cause 
the employer to discriminate and therefore did not constitute restraint and 
coercion. The Board emphasized that the strike was peacefully conducted 
and pointed out that the “touchstone of a strike which is violative of Sec- 
tion 8(b)(1)(A) is normally the means by which it is conducted.” This 
decision seems to be too narrow, as a strike by its very nature is coercive 
and the coercion applies against both the employer and the “non-complying” 
employees. 

Similarly, United Construction Workers *8" seems to be too narrow 
an application. There the Board held that a strike carried on for the pur- 
pose of compelling employers to force their employees to join the union 
in order to retain their jobs did not constitute restraint and coercion. The 
Board indicated that a violation of 8(b)(1)(A) would be found only if 


8 Conference Report, H. R. Rep. No. 510, 80th Cong., 42. 

™ Ibid. 

* Smith Cabinet Mfg. Co., 81 NLRB 886 (1949); Cory Corp., 84 NLRB 972 (1949). 
*678 NLRB 971 (1948). 

104 NLRB 1731 (1951). 
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the employer acquiesced to the union pressure.'** It seems to be a rather 
strained construction to hold that the union pressure is wrong only if the 
employer gives in to that pressure. 


This Section has been primarily interpreted to prohibit coercive activity 
directed against employees in organizational and election campaigns.'** 
Blocking plant entrances,!® assaults upon employees,!®! mass picketing, if 
reasonably calculated to deter non-strikers from working,'* destruction of 
property, again if reasonably calculated to deter non-strikers from work- 
ing,1® threats of loss of employment,! threats of bodily harm directed 
toward employees,!® and attacks upon supervisors, where they occur in the 
presence of rank-and-file employees who might reasonably regard the inci- 
dents as indicative of what might happen to them,!® are held to violate the 
Section. 

The narrowness of the Board’s approach is clearly shown in its hold- 
ings. Mass picketing and destruction of property are held not to be per se 
violations, being violative only if reasonably intended to have coercive 
effect.1®%* Nor is name-calling,!®* or accidental violence violative of the 
Act. Certainly mass picketing, which, by its very nature, is coercive on 
fellow employees should be held a per se violation. The Board summarized 
its views with respect to the impact of Section 8(b)(1) upon union tactics 
as follows: 


‘86 But compare Miami Copper Co., 92 NLRB 322 (1950) where a minority union 
compelled the employer to settle grievances with its representatives rather than those of 
certified union and the Board found no violation of Section 8(b) (1) (a). 

*° Cong. Rec. 4560-4562 (May 2, 1947). 

* Mercury Mining & Const. Corp., 96 NLRB 1389 (1951); Cory Corp., 84 NLRB 
972 (1949). 

™ Englander Co., 108 NLRB No. 7 (1954); H. N. Thayer Co., 99 NLRB 1122 
(1952); Union Supply Co., 90 NLRB 436 (1950); Irwin-Lyons Lumber Co., 87 NLRB 
54 (1949). 

™ Bechtel Corp., 108 NLRB No. 149 (1954); Fairmount Const. Co., 95 NLRB 
969 (1951). 

8 Mercury Mining & Const. Corp., 96 NLRB 1389 (1951); Smith Cabinet Mfg. 
Co., 81 NLRB 886 (1949). 

*™ Gimbel Bros., Inc., 100 NLRB 870 (1952); Mundet Cork Corp., 96 NLRB 1142 
(1951); Eclipse Lumber Co., 95 NLRB 464 (1951). 

* American Rubber Products Corp., 106 NLRB 73 (1953); M. F. Fetterolf Coal 
Co., 103 NLRB 1572 (1953); Int’l Harvester Co., 102 NLRB 111 (1953); International 
Brotherhood of Teamsters (Conway’s Express), 87 NLRB 972 (1949). 

*’ Cory Corp., 84 NLRB 972 (1949); Smith Cabinet Mfg. Co., 81 NLRB 886 
(1949). See Tungsten Mining Corp., 106 NLRB 903 (1953) (various acts and unlawful 
conduct on part of strikers). 

*™ North Elec. Mfg. Co., 84 NLRB 136 (1949); Perry Norvell Co., 80 NLRB 225 
(1948). 

*° Perry Norvell Co., supra note 197; Int’l Longshoremen’s & Warehousemen’s 
Union, 79 NLRB 1487 (1948). 

Strauss Stores Corp., 94 NLRB 440 (1951); Western, Inc., 93 NLRB 336 (1951). 
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“... Section 8(b)(1)(A) was designed . . . to eliminate not only the 
use by unions of physical violence and coercion, but also union threats 
of economic action against specific individuals in an effort to compel 
them to join or assist a union. Holding, however, that Congress did 
not intend a violation of Section 8(b)(1)(A) to flow automatically 
in all cases from a union’s violation of Section 8(b)(2), the Board de- 
clared in the NMU case [78 NLRB 971] that ‘the touchstone of a 
strike which is violative of Section 8(b)(1)(A) is normally the means 
by which it is accomplished, so long as its objective is directly related 
to the interests of strikers and not directed primarily at compelling 
other employees to forego the rights which Section 7 protects.’ ” ?°° 


The Board has been more willing to find violations if they are not part 
of a strike or picketing situation. Thus, where the union discriminatorily 
determines employees’ seniority,?°! threatens employees who are supposed 
to testify at NLRB hearings,?°* causes the discharge of an employee in vio- 
lation of Section 8(a) (3),2°% or causes discrimination in assignment of over- 
time,?°* violations of Section 8(b)(1) are held to have occurred. 

One other interesting facet to this union unfair practice is the holding 
that the mere execution of an unlawful union security provision is a union 
unfair labor practice 2% under Section 8(b) (1). 


(2) Restraint and Coercion of Employers in the 
Choice of Representatives 


Section 8(b)(1) also proscribes coercion and restraint of an employer 
in the selection of his collective bargaining representative. The apparent 
intent behind this provision was to prevent unions from attempting to force 
employers to authorize an association to bargain on their behalf or to force 
an employee to withdraw from such an association. In this respect the 
Congressional Report states as follows: 


“This (provision) proscribes Unions and their agents from interfer- 
ing with, restraining, or coercing employers in the selection of their 
representatives for the purpose of collective bargaining or the settle- 
ment of grievances. Thus, a Union or its responsible agents could not, 
without violating the law, coerce an employer into joining ... an em- 
ployer association which negotiates labor contracts on behalf of its 
members. . . .” 208 


2 Clara-Val Packing Co., 87 NLRB 703, 704 (1949). 

™ Pacific Intermountain Express Co., 107 NLRB No. 158 (1954). 

7 Personal Products Corp., 108 NLRB No. i109 (1954). 

7 Roadway Express, Inc., 108 NLRB No. 123 (1954). 

2* Wyandotte Chemicals Corp., 108 NLRB No. 196 (1954). 

2° C. A. Batson Co., 108 NLRB No. 194 (1954); Ebasco Services, Inc., 107 NLRB 
No. 143 (1953). 

26 Sen. Rep. No. 105, 80th Cong., 21; 93 Conc. Rec. 3953, p. 12. 
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Where a single company has a number of plants in which the employees 
in each plant constitute a separate appropriate unit, and where the company 
has appointed different individuals to bargain at each plant, the different 
individuals become agents of the corporate employer and separate em- 
ployers under the Act. A strike to force company-wide bargaining would 
likewise seem to clearly violate this Section. 

There are relatively few decisions involving this specific prohibition. 
In International Typographical Union,?% the union’s threat to strike, for 
the purpose of compelling the employers to hire only union foremen who 
would handle all grievances, constituted an 8(b)(1)(B) violation. The same 
conduct was again found violative in Intl Typo. Union,?°8 and Nassau 
County Typo. Union.?°® 

In Madden v. United Mine Workers,?!© the NLRB sought, and ob- 
tained, a temporary injunction under Section 10(j) after issuing a complaint 
against the Mineworkers. The gravamen of the complaint was the Union’s 
refusal to deal with the Southern Producers Association and its attempt to 
bargain with the coal operators independently (or jointly so long as not 
through the Association). The complaint filed alleged 8(b)(1)(B) and 
8(b)(3) violations. The court found that the union’s attempt to bargain 
other than through the Association violated both Sections. 

In the Morand Bros. case,?11 however, the Board held that the union’s 
attempt to bargain with individual members of an employer association 
after an impasse had been reached in the negotiations with the association 
was not an 8(b)(1)(B) violation. The Board held: first that no sepzrate 
negotiation representative had been chosen by the employer, so the ensuing 
strike could have had no tendency to coerce the employer in his choice; 
second, that the strike was not called because of any objection to the asso- 
ciation negotiations; and third, that bargaining at the individual level was 
not a refusal to bargain in light of the impasse and, therefore, could not 
be regarded as violative of Section 8(b) (1). 


(3) Union Discrimination Against Employees 


Section 8(b)(2) of the Act proscribes union action designed to cause 
or attempt to cause an employer to violate Section 8(a)(3) of the Act, or 
to discriminate against an employee whose denial or termination of mem- 
bership in the union was for other than failure to pay dues and initiation 
fee. 


27 86 NLRB 951 (1949). 

8 87 NLRB 1215 (1949). 

2° 87 NLRB 1263 (1949). 

7°79 F, Supp. 616 (D.C. D.C. 1948). 

™191 NLRB 409 (1950); enf’d in part Morand Bros. Co. v. NLRB, 190 F.2d 576 
(7th Cir. 1951). 
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A finding of actual employer discrimination under 8(a)(3) is not a 
prerequisite to a finding of union discrimination in violation of Section 
8(b)(2). If that were true, a union could never be guilty of “an attempt” 
to cause an employer to violate Section 8(a)(3), if the employer resisted 
the attempt.?!? It is now well settled that the Board may proceed solely 
against the union in a discrimination case and that the employer is not a 
necessary party to such a proceeding.?!® However, it must be proved that 
the action which the union atttempted to cause the employer to take would 
have been proscribed employer discrimination under 8(a)(3) in order that 
there be a union violation of Section 8(b)(2).714 For simplicity, therefore, 
the employer 8(a)(3) unfair labor practices brought about by union pres- 
sure and the union 8(b)(2) unfair labor practices will be discussed to- 
gether here. 


(4) Discrimination by Unions and Employers Arising in Connection 
with Union Security Clauses 


Section 8(a)(3) contains a proviso 215 which permits the establishment 
of union membership as a condition of employment if such requirement is 
established in a collective bargaining agreement. Following the first proviso 
is a Second one which prohibits discharges under such a clause except for 
non-payment of periodic dues and initiation fees.?!¢ 


*2 National Union of Marine Cooks and Stewards, 92 NLRB 877 (1950) (the em- 
ployer was not a party to the cause, thus no finding made as to its actions); Newspaper 
and Mail Deliverers’ Union of N. Y., 93 NLRB 419 (1951) (employer not a party to 
case), enf’d, NLRB v. Newspaper & Mail Deliverers’ Union, 192 F.2d 654 (2d Cir. 1951); 
H. M. Newman, 85 NLRB 725, 729 (1949) (irrespective of actual employer discrim- 
ination, an attempt by the union to cause it violates Section 8(b) (3)). 

78 Radio Officers’ Union v. NLRB, 347 U.S. 17, 74 Sup. Ct. 323 (1954). 


*4 International Union, United Automobile, 92 NLRB 968 (1950); Progressive 
Mine Workers v. NLRB, 187 F.2d 298 (7th Cir. 1951). 

*6 61 Star. 140 (1947), 29 U.S.C. § 158(a) (3). “ ‘Provided, That nothing in this 
Act, or in any other statute of the United States, shall preclude an employer from 
making an agreement with a labor organization (not established, maintained, or assisted 
by any action defined in section 8(a) of this Act as an unfair labor practice) to require 
as a condition of employment membership therein on or after the thirtieth day follow- 
ing the beginning of such employment or the effective date of such agreement, which- 
ever is the later, (i) if such labor organization is the representative of the employees as 
provided in section 9(a), in the appropriate collective-bargaining unit covered by such 
agreement when made; and has at the time the agreement was made or within the 
preceding 12 months received from the Board a notice of compliance with sections 
9(f), (g), and (h) and...” 

8 Ibid. “‘Provided further, That no employer shall justify any discrimination 
against an employee for non-membership in a labor organization (A) if he has reason- 
able grounds for believing that such membership was not available to the employee on 
the same terms and conditions generally applicable to other members, or (B) if he 
has reasonable grounds for believing that membership was denied or terminated for 
reasons other than the failure of the employee to tender the periodic dues and the 
initiation fees uniformly required as a condition of acquiring or retaining member- 
ship;...’” 
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The first principal problem that arises under these “union shop” clauses 
is whether an employee may be discharged at the request of a union for 
reasons other than non-payment of dues or initiation fees. The Supreme 
Court answered in the negative in Radio Officers’ Union, etc. v. NLRB 1" 
and said: 


“This legislative history [of § 8(c)(3) and 8(b)(2)] clearly indicates 
that Congress intended to prevent utilization of union security agree- 
ments for any purpose other than to compel payment of union dues 
and fees. Thus, Congress recognized the validity of unions’ concern 
about ‘free riders’. . . and gave unions the power to contract to meet 
that problem while withholding from unions the power to cause the 
discharge of employees for any other reason.” 


The Court went on to hold that it was an unfair labor practice for the 
union concerned to cause an employee whose union dues were paid up to 
be discharged because he had been denied union “clearance.” 718 

For some time prior to this decision the Board has been following the 
same principle. The leading Board case is Union Starch & Refining Com- 
pany,?'® wherein it held that both the employer and the union involved 
violated the Act when three employees who tendered the required dues and 
initiation fees, but who refused to attend a meeting and take the “obligation” 
to the union, were discharged under a union shop provision. 

Similarly, in Pape Broadcasting Company (Radio Station WALA),??° 
the Board held that both the employer and the union concerned violated 
the Act in discharging (under a valid union shop agreement) an employee 
who had tendered proper dues and fees because he refused to withdraw 
his “traveling card” from one local of the International Union 2! and de- 
posit it with the particular local which had the union shop provision.?2? 


(5) Encouraging Membership by Contracting To Grant Seniority or Other 
Benefits to Members Only Is Union-Employer Discrimination 


The United States Supreme Court in the Radio Officers’ Union case 
stated that Congress intended that union security provisions be utilized 
only to compel the payment of union dues and initiation fees and then said: 


17 347 US. 17, 41, 74 Sup. Cr. 323, 336 (1954). 

78 No charge was filed against the Company, thus, there was no finding or order 
against the Company. 

7°87 NLRB 779 (1949), enf., 186 F.2d 1008 (7th. Cir. 1951; Cert. den. 342 US. 
815 (1951). The Court of Appeals decision is cited with approval by the Supreme 
Court in the Radio Officers’ Union case, 347 U.S. 17, 74 Sup. Ct. 323 (1954). 

#° 104 NLRB 29 (1953). Enforced, NLRB v. Pape Broadcasting Co., 217 F.2d 197 
(5th Cir. 1954). 

1 He worked at a second job, whereat his employer had a labor agreement with 
the other local. 

*2 See also, Teamsters, AFL, 110 NLRB No. 40 (1953) (caused discharge under 
union shop provision because employee accepted less than union scale). 
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“Thus an employer can discharge an employee for nonmembership 

. .. No other discrimination aimed at encouraging employees to join, 

retain membership, or stay in good standing in a union is condoned.” ?*% 

(Italics added) 


The Supreme Court decided three separate cases in the opinion.?** It 
applied the above principle in the NLRB v. Teamsters portion of this 
opinion where the employer allowed the Teamsters to set up the employees’ 
seniority list and to settle any controversy over seniority standing. Seniority 
governed the order of layoff and the order and quality of driving assign- 
ments. The Teamsters’ by-laws called for the forfeiture of all seniority 
rights after the member was arrears in dues for a certain period. Pursuant 
to such by-laws, the charging employees were placed at the bottom of the 
seniority list, and, consequently, lost certain driving assignments. The 
Court upheld the Board in finding the employer and the Union guilty of 
discrimination.?*° The Court said: 


“. . . Boston was discriminated against by his employer because he 
was delinquent in a union obligation. Thus he was denied employment 
to which he was otherwise entitled for no reason other than his tardy 
payment of union dues. The union caused this discrimination by 
applying a rule apparently aimed at encouraging prompt payment of 
dues. The union’s action was not sanctioned by a valid union security 
contract, and, im any event, the union did not choose to terminate 
Boston’s membership for his delinquency. Thus the union by request- 
ing such discrimination, and the employer by submitting to such an 
illegal request, deprived Boston of the right guaranteed by the Act to 
join or abstain from union activities without thereby affecting his 
job. .. .” 26 (Italics added) 


In the third case, covered by the same opinion, involving the Gaynor 
News Co. the Court also upheld the Board in finding that the employer 
had violated the Act in contracting with a union to increase wages and 
vacation benefits for union members only. The Court concluded: 


“... We do hold that in the circumstances of this case, the union being 
exclusive bargaining agent for both member and non-member em- 
ployees, the employer could not without violating § 8(a)(3), dis- 
criminate in wages solely on the basis of such membership even though 
it had executed a contract with the union prescribing such action. 
Statements throughout the legislative history of the National Labor 





33 347 US. 17, 41, 74 Sup. Ct. 323, 336 (1954). 
™ Radio Officers Union v. NLRB; NLRB v. Teamsters; and Gaynor News Co. 
ie v. NLRB. 
* *5 There was no valid union shop provision in force in the contract between the 
Y employer and the Union. 
26 Radio Officers’ Union v. NLRB, 347 U.S. 17, 42, 74 Sup. Ct. 323, 336 (1954). 
Compare: Namm’s Inc., 102 NLRB 466 (1953). 
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Relations Act emphasize that exclusive bargaining agents are power- 
less ‘to make agreements more favorable to the majority than to the 
minority.’ Such discriminatory contracts are illegal and provide no 
defense to an action under § 8(a)(3).” ?°7 


Shortly before the Supreme Court’s decision in the Radio Officers’ 
Union case and the two companion cases involving the Teamsters Union, 
the Board decided the Pacific Intermountain Express Co. case.??8 There 
the employer allowed the Teamsters to settle any controversy with respect 
to seniority. Seniority governed the order of layoff and assignment of extra 
runs. The Board said: 


“. . We can therefore see no basis for presuming that when an em- 
ployer delegates to a union the authority to determine the seniority 
of its employees, or even to settle controversies with respect to senior- 
ity, such control will be exercised by the union in a nondiscriminatory 
manner. Rather, it is to be presumed, we believe, that such delegation 
is intended to, and in fact will, be used by the union to encourage 
membership in the union. Accordingly, the inclusion of a bare pro- 
vision, like that in the 1949 contract, that delegates complete control 
over seniority to a union is violative of the Act because it tends to 
encourage membership in the union. . . .” 2 


Here again we find a change in Board thinking. In prior decisions, 
particularly the Firestone case,?8° involving substantially the same con- 
tractual provisions as were involved in the Pacific Intermountain Express 
Co. case, the Board had stated that discrimination, arising out of the appli- 
cation and enforcement of such contractual provisions, is not unlawful 
when there exists a lawful union security clause.**! However, the Board 
in Pacific Intermountain Express realistically assumed that a union will 
always administer such power in a way to encourage union membership 
and it expressly overruled the Firestone case.*** The Board has followed 
the rule of the Pacific Intermountain Express Co. case in subsequent deci- 
sions. 


21 1d. at 47, 74 Sup. Ct. at 339. 

*8 107 NLRB No. 158 (1954). 

™° Ibid. A subsequent provision, providing that such determination or settlement 
by the Union shall be made without regard to membership or non-membership in the 
Union, was held not sufficient to cure the vice of giving the Union complete control 
over seniority. It is interesting to note that the Union dated seniority for new-hire 
members from their date of hire, but for new-hire non-members from their date of 
joining the Union. 

*° Note 231, infra. 

*1 Firestone Tire and Rubber Co., 93 NLRB 981 (1951); International Brotherhood 
of Teamsters, 94 NLRB 1494 (1951) (this is one of the cases involved in the Supreme 
Court’s decision in Radio Officers’ Union, supra); United Electrical, Radio and Machine 
Workers, 95 NLRB 391 (1951). 

*® Supra note 231. 
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(6) Union Liability for Back Pay 


The Board has the authority to require unions to reimburse employees 
for loss of pay caused by union discrimination. This is clear in the lan- 
guage of Section 10(c) and is well settled in the decisions.*** However, 
the Board has taken advantage of a proviso contained in Section 10(c) to 
exonerate unions from liability for back pay in 8(b)(1) situations where 
pay is lost. 

In United Furniture Workers of America (Colonial Hardwood Floor- 
ing Company, Inc.)?8* the Board refused to order a union to reimburse for 
loss of pay where there was no finding of discrimination but merely of 
restraint and coercion under 8(b)(1). This same view has been followed 
by the Board in United Electrical, Radio and Machine Workers of Amer- 
ica,85 and United Mine Workers of America.?8® 

In a well-reasoned dissent in this latter case, Member Reynolds exam- 
ined the legislative history of Section 10(c) and concluded as follows: 


“Upon the basis of all the foregoing, I am of the opinion that the 
proviso to Section 10(c) is but an illustration of an instance where 
back pay may be required of a labor organization, and is not therefore 
definitive of the Board’s power to order such a remedy. In this case, the 
Respondents, through the exercise of illegal coercive tactics which 
rendered civil authority helpless, caused a temporary hiatus in the 
tenure of employment of the employees of the Employers thereby 
causing them a loss in pay. Regardless therefore of the issue of whether 
the Respondents caused or attempted to cause the Employers to dis- 
criminate against these employees as defined in Section 8(b)(2) of the 
Act, the Respondents should be required to make whole the employees 
for the loss of pay suffered. Only in this way can the unfair labor 
practices committed by the Respondents be effectively remedied.” 737 


Regardless of whether the Board’s majority view or Member Reynolds’ 
dissenting view is the correct one on this point, there can be no doubt that 
the proviso language in question was not intended to bring one result in 
cases where a union is the respondent and an entirely different result where 
an employer is the respondent. Yet, that is precisely what has happened. 
In NLRB v. J. I. Case Co.?88 the Board had found that the employer dis- 
charged certain employees in violation of Sections 8(a)(1) [interference] 
and (3) [discrimination]. On reviewing the Board’s order, the court ruled 
that there had been no discrimination. The company argued that in the 


* For example, see NLRB v. Puerto Rico S. S. Ass’n, 211 F.2d 274 (1st Cir. 1954). 
"484 NLRB 563 (1949). 

7505 NLRB 391 (1951). 

#692 NLRB 916 (1950). 

"Id. at 926. 

*° 198 F.2d 919 (8th Cir. 1952). 
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absence of a finding of discrimination, there could be no back-pay order, 
but the court disagreed, stating as follows: 


“As to the requirement of reinstatement and backpay imposed, the 
Board’s power to so make direction against an employer, in any situa- 
tion of unfair labor practice under the Act is not open to question. 
Orders of reinstatement and backpay are as much entitled to be made 
for discharges constituting violations of section 8(a)(1) as for those 
violative of section 8(a)(3).... 

“... That Act contained a re-enactment of this general power of the 
original Act and then added a proviso that, ‘Provided, That where an 
order directs reinstatement of an employee back pay may be required 
of the employer or labor organization, as the case may be, responsible 
for the discrimination suffered by him.’ This plainly was intended 
merely to make an express extension of the power of the Board to order 
backpay, to include labor organizations, as well as employers, where 
they engaged in unfair labor practices under the Act. The use of the 
term ‘discrimination’ in the proviso is therefore casual description only, 
and not an injected limitation, in an attempt to make the Board’s power 
to order reinstatement and backpay against an employer exercisable 
thereafter solely for violations of section 8(a)(3).” 73° 


Other courts have reached a similar result in the enforcement of Board 
orders.?*° 

The Board is saying, on the one hand, that it has no power to compel 
a union to reimburse employees except where discrimination is involved, 
and, on the other hand, is enforcing back pay orders against employers 
where the courts have said that no discrimination is involved. Eventually 
the Board will have to adopt consistent positions as the courts will un- 
doubtedly refuse to enforce inconsistent orders. 


PART III. THE SEPARATE UNION UNFAIR LABOR PRAC- 
TICES WHICH INVOLVE SECONDARY BOYCOTTS 
AND JURISDICTIONAL AND RECOGNI- 

TION STRIKES 


The 1947 amendments to the Act contain provisions which prohibit 
certain types of concerted activity by labor organizations which were 
virtually unregulated for many years prior to that time. The section of 
the Act which regulated this conduct is Section 8(b)(4), which has be- 
come known as the “secondary boycott” Section. 

This section of the Act has stirred great controversy. Regulation of 
secondary boycotts involves a re-enactment of the principles developed by 


9° Id. at 924. 
*° Modern Motors, Inc. v. NLRB, 198 F.2d 925 (8th Cir. 1952); and NLRB v. 
Syracuse Stamping Co., 208 F.2d 77 (2nd Cir. 1953). 
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the courts under the anti-trust acts starting with the Danbury Hatters 
case 241 and later, after the enactment of the Clayton Act,” continued in 
the Duplex Printing case.248 The use of injunctions to stop activities which 
adversely affected innocent third parties was knocked out by the Norris- 
LaGuardia Act,?44 and the right to obtain money damages was removed 
by the Supreme Court’s decision in the Hutchinson case.?*® In 1947 the 
Taft-Hartley Act,?4* by incorporating this Section, re-established by Con- 
gressional action some of the protections which had previously surrounded 
the innocent third party who has become known as the “secondary em- 
ployer.” 

The “secondary boycott” Section of the statute, (8(b)(4)), does not 
prevent all secondary boycott activity injurious to innocent third parties. 
The Act merely forbids unions inducing or encouraging employees to take 
action which hurts the secondary employer; but many times the pressure 
exercised by a union upon the secondary employer is direct pressure not 
through the employees and such pressure tactics are not prevented by the 
statute. Furthermore, the early construction given to this Section by the 
Board has permitted various “loopholes” to develop. 


CONGRESS INTENDED SPEEDY RELIEF BUT IN PRACTICE 
RELIEF HAS BEEN TOO SLOW 


The Act was designed to give speedy relief to third parties when they 
were injured by secondary boycott activities. Section 10(1) makes it man- 
datory on the Board to give priority to actions arising under Section 
8(b) (4), sub-sections (A), (B), and (C), “over all other cases” and to seek 
a temporary injunction against any alleged violation of such Sections where 
it appears there is reasonable cause to believe that the allegation of viola- 
tion is true, pending final adjudication by the Board. Section 10(k) directs 
the Board to hear and determine any jurisdictional dispute arising out of 
Sub-section (D) within ten days after the charge of violation has been 
filed. Section 10(1) also provides that the petition for a temporary injunc- 
tion may be filed with the court by “the officer or regional attorney to 
whom the matter” has been referred. 

Quite clearly, the Act contemplated a very expeditious procedure in 
which the regional personnel could proceed to obtain a temporary injunc- 
tion promptly without waiting for investigation by and advice from attor- 
neys of the general counsel’s office in Washington, D.C. In actual practice 


™ Lawlor v. Loewe, 235 U.S. 522, 35 Sup. Cr. 170 (1915). 

215 U.S.C. §§ 12-27 (1951). 

™ Duplex Printing Press Co. v. Deering, 254 U.S. 443, 41 Sup. Cr. 172 (1921). 
* 29 U.S.C. §§ 101-115 (1947). 

** United States v. Hutchinson, 312 U.S. 219, 61 Sup. Cr. 463 (1941). 

**29 U.S.C. § 141 et seq. (Supp., 1954). 
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Section 10(1) cases are referred to Washington and an attorney from the 
general counsel’s office is then sent to the locality to investigate and 
handle the court proceedings, if such action is taken. This procedure can 
result in a delay of two to three weeks, and when a boycott is operating 
against an innocent third party to force him to cancel, let us say, a con- 
tract with a so-called “unfair” employer and deal with some other em- 
ployer, the cancellation action will often take place because the innocent 
third party will not stand the injury and wait for the remedy to occur. 
Unions have very often forced capitulation of a primary employer by the 
use of illegal pressure on innocent third parties. Delay can make the remedy 
in the statute merely academic. It is “no fun to die while waiting for 
relief” is the retort given by the victim of the boycott, who may be com- 
pletely innocent and unrelated to the labor dispute. 

Section 303 of the Act provides that any employer damaged by 
activities proscribed by Section 8(b) (4), that is, a boycott to force recogni- 
tion, may sue for such damages in any court having jurisdiction of the 
parties as well as in the federal district court. Analysis of this Section of 
the Act is beyond the scope of this writing, but the right of damages should 
be mentioned. However, suits for damages are slow and costly and prompt 
injunctive relief is the only practical remedy for such secondary activities. 


BOYCOTT OF PRODUCTS OR OTHER PERSONS 
((4)(A) SITUATIONS) 


Subsection (4)(A) provides as follows: that it is unlawful to induce 
the employees of an employer to strike or refuse to perform work where 
the purpose is the 


“Forcing or requiring any employer . . . to cease using, selling, 
handling, transporting or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing business with 
any other person; .. .” 


A few examples will suffice to spell out the meaning of the language 
of Subsection (4)(A) (boycott of products or other persons). The Su- 
preme Court upheld an injunction against a strike and picketing at a con- 
struction site where the object of the union’s action was to induce the 
employees of a general contractor not to work so as to induce the general 
contractor to cease doing business with a subcontractor 747 who employed 
non-union labor and as a consequence, with whom the union had a long 
standing dispute.*4® 

The same court upheld an injunction obtained by the Board against 


** The court stated that it need not be the “sole” object of the strike. 

*® NLRB v. Denver Building & Const. Trades Council, 341 U.S. 675, 71 Sup. Ct. 
943 (1951). The charges were filed with the NLRB by the party with whom the 
union had the actual dispute (i.e., the subcontractor). 
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peaceful picketing of a neutral third party (a building contractor) for the 
purpose of inducing or encouraging the employees of the third party to 
strike, the object being to induce the third party to cease doing business 
with a subcontractor employing non-union help and with whom the union, 
consequently, had a dispute.?*® 

The proscription of Subsection (4)(A) does not extend to inducing 
two individual employees of a neutral or secondary employer to honor a 
picket line established at the premises of the primary employer for pur- 
poses of securing recognition, because “concerted” activity on the part of 
the employees of the secondary employer was not being induced.2®° Nor 
do the proscriptions of the Subsection extend to activities against an “ally” 
of the primary employer,” or his alter ego.5? 

It is not necessary that a union be successful in its efforts; merely 
inducing or encouraging concerted conduct by employees of a neutral 
employer to engage in a strike in order to force their employer to cease 
doing business with the primary employer, violates Subsection (A).75* The 
Board has held oral statements, designed to disrupt the business of the sec- 
ondary employer, to be unlawful notwithstanding the picket signs advertised 
only a dispute with the primary employer.*5* The free speech provisions 
of the Act have been held not to protect speech or picketing in furtherance 
of unfair practices.755 

Picketing of the premises of a secondary employer is lawful where: 
(a) the picketing is strictly limited to times when the situs of dispute with 
the primary employer is located on the secondary employer’s premises; 


9 1 B.E.W. v. NLRB, 341 U.S. 694, 71 Sup. Ct. 954 (1951). The charges were filed 
with the NLRB by the party with whom the union had the actual dispute (i.e., the 
subcontractor). 

*° NLRB v. International Rice Milling Co., 341 U.S. 665, 71 Sup. Cr. 961 (1951). 

* Irwin-Lyons Lumber Co., 87 NLRB 54 (1949) (both employers under substan- 
tially same ownership); Douds v. Metropolitan Fed. of Architects, 75 F. Supp. 672 
(S.D. N.Y. 1948) (primary employer had transferred struck work to secondary em- 
ployer). Compare Royal Typewriter Company, 111 NLRB No. 57 (1955) (primary em- 
ployer transferred typewriter service maintenance work to other maintenance companies. 
Board held picketing of such secondary companies to violate Section 8(b) (4)(A)). 

28 Ad’m Decision of General Counsel of NLRB, Case No. 621, CCH Las. Law 
Rep. 4 12,483 (1953). 

3 NLRB v. Denver Bldg. & Const. Trades Council, 193 F.2d 421 (10th Cir. 1952); 
see also NLRB v. International Rice Milling Co., 341 U.S. 665, 71 Sup. Ct. 961 (1951). 
Contra, under Section 8(b) (4) (C), Douds v. Local 50, Bakery & Confectionery Workers 
International Union, 127 F. Supp. 534 (S.D. N.Y. 1955). 

** International Brotherhood of Boilermakers, 95 NLRB 1191 (1951); Columbia- 
Southern Chemical Corp., 110 NLRB No. 25 (1954); Pittsburgh Plate Glass Co., 110 
NLRB No. 84 (1954). 

7 International Brotherhood of Electrical Workers v. NLRB, 341 U.S. 694, 71 
Sup. Cr. 954 (1951); see also, LeBaron v. Printing Specialties & Paper Converters Union, 
75 F. Supp. 678 (D.C. Cal. 1948). To the same effect: NLRB v. Denver Bldg & Const. 
Trades Council, 341 U.S. 675, 71 Sup. Cr. 943 (1951). 
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(b) at the time of the picketing the primary employer is engaged in its 
normal business at the situs; (c) the picketing is limited to places reason- 
ably close to the location of the situs; and (d) the picketing discloses 
clearly that the dispute is with the primary employer.”5* But the premises 
of the secondary employer may not be picketed when the primary em- 
ployer has a permanent and extensive business establishment in the area 
where picketing may be effectively done,?*? provided the premises of the 
secondary employer do not harbor the specific situs of the dispute.?5* The 
Board has been criticized by allowing this situs concept to go so far that 
innnocent third parties are seriously hurt. 

The Court of Appeals for the Seventh Circuit has held that a union’s 
inducement of its members to refuse to go to work initially (as opposed to 
striking after becoming an employee) for contractors who used pre-glazed 
window sash is not a violation of Section 8(b)(4)(A). It was held that the 
activity merely resulted in a refusal to accept employment rather than a 
refusal to work “in the course of employment.” 25° This holding, based 
on too literal a construction of “in the course of employment,” is un- 
realistic and permits the very injury Congress intended to outlaw. 

Where the refusal of a contractor to install equipment of a manu- 
facturer who did not employ members of a certain union was pursuant to 
a “voluntary agreement” between the contractor and that union, and did 
not stem from an inducement of the contractor’s employees to strike, a 
court held no violation of Subsection (4)(A) existed and denied an injunc- 
tion.26° Similarly a union threat to strike a secondary employer, com- 
municated to the employer as opposed to employees, is not prohibited.?*! 
This ruling would also seem to be an avoidance of Congressional intent. 


The Court of Appeals for the Tenth Circuit has held that a strike and 
picketing of a contractor erecting “pre-fab” houses and placing him on an 
“unfair” list, all for the purpose of compelling him “to bring pressure” on 
the manufacturer of the houses to settle its labor dispute with the same 
union, were violations of 8(b)(4)(A). The court enforced the Board’s 


** Moore Dry Dock Co., 92 NLRB 547 (1950). For extensions of the situs to and 
adjacent construction area, see Teamsters and Crump, Case No. 6-cc-94, April 23, 1955. 

** Washington Coca-Cola Bottling Works, Inc., 107 NLRB No. 104 (1953); Thur- 
ston Motor Lines, Inc., 110 NLRB No. 122 (1954). 

*8 Otis Massey Co., 109 NLRB No. 61 (1954); Painters & Paper Hangers, 110 
NLRB No. 84 (1954). 

°° Joliet Contractors Ass’n v. NLRB, 202 F.2d 606 (7th Cir. 1953). Cert. den. 
346 U.S. 824, 74 Sup. Ct. 40 (1953). 

2 Douds v. Sheet Metal Workers, 101 F.Supp. 273, 21 Labor Cases, 4 66,757 (E.D. 
N.Y. 1951). To the same effect, Ferro-Co Corporation, 102 NLRB 1660 (1953); see 
also Sealright Pacific, Ltd., 82 NLRB 271 (1949). 

**! Samuel Langer, 82 NLRB 1028 (1949); Sealright Pacific, Ltd., 82 NLRB 271 
(1949). 
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order to cease and desist the unlawful conduct.?? Placing a primary em- 
~ ployer on an “unfair” list is not per se a violation of Subsection (4) (A);? 
however, placing a secondary employer on such a list is per se illegal.?® 
Calling to the attention of employees of the secondary employer the pri- 
mary employer’s unfair listing for the obvious purpose of having such em- 
ployees refuse to handle the goods of the primary employer is illegal.?® 

The Board, in the Conway Express case,2®* and one court of appeals 
have held that failure or refusal of the employees of secondary employers 
to handle products of a primary employer, pursuant to a labor agreement 
with the secondary employer containing a “hot goods” provision,?®* was 
not proscribed by Subsection (4)(A).2*8 Board member Reynolds vigor- 
ously dissented in the Conway Express case,?® saying that the Act un- 
questionably proscribed secondary activity on the part of unions?” and 
thus, such “hot goods” provisions were “repugnant to the basic public 
policies of the Act.” 274 

Reynold’s view has now been adopted by the Board in International 
Brotherhood of Teamsters, etc. (McAllister Transfer, Inc.)?"* wherein the 


7® NLRB v. United Brotherhood of Carpenters, 184 F.2d 60 (10th Cir. 1950). 


*® Denver Building and Cons’t Trades Council (Grauman Cons’t Co.), 87 NLRB 
755 (1949), enf’d, NLRB v. Denver Bldg. & Const. Trades Council, 193 F.2d 421 (10th 
Cir. 1952); Lumber and Sawmill Workers Union, (Santa Ana Lumber Co.), 87 NLRB 
937 (1949); Spokane Building and Const. Trades Council (Kimsey Mfg. Co.), 89 NLRB 
1168 (1950). The Board in the Denver Building, etc., case (Grauman Const. Co.) ex- 
pressly overruled itself in a previous decision which held that “unfair” listing of a 
primary employer is, per se, illegal (Bricklayers Union (Osteriak Const. Co.) 82 NLRB 
228 (1949)). 

** United Brotherhood of Carpenters (Wadsworth Building Co.) 81 NLRB 802 
(1949); confirmed in the Grauman decision, supra note 263 (footnote 2 to the decision). 

*® Grauman Const. Co., 87 NLRB 755 (1949); Kimsey Mfg. Co., 89 NLRB 1168 
(1950); Amalgamated Meat Cutters, etc. (Western, Inc.), 93 NLRB 336 (1951). 


** Note 268, infra. 


7 Sometimes known as “unfair goods,” “struck work,” or “hot cargo” provisions, 
such provisions provide by contract in substance that it is not a violation of contract or 
insubordination to refuse to handle “unfair (etc.) goods,” (i.e., goods of an employer 
who has a labor dispute) and the Union and its members reserve the right to refuse 
to handle such goods. 


** International Brotherhood of Teamsters, (Conway’s Express), 87 NLRB 972, 
aff’'d., Rabouin v. NLRB, 195 F.2d 906 (2nd Cir. 1952) (L. Hand dissenting); Chauf- 
feurs, Teamsters, etc. (Pittsburgh Plate Glass Co.), 105 NLRB 740 (1953); Madden v. 
Local 442, International Brotherhood of Teamsters, 114 F. Supp. 932 (W.D. Wis. 1953). 

°° Supra note 268. 


*®See Board’s discussion in United Brotherhood of Carpenters (Wadsworth 
Building Co.), 81 NLRB 802, 806 (1949) and specific Board language in International 
Brotherhood of Teamsters, etc. (McAllister Transfer, Inc.), 110 NLRB No. 224, 35 
LRRM 1281 (1954). 


"Dissenting opinion of Member Reynolds in Conway Express case supra, note 
268 at 995. 

™™ Note 270 supra; to the same effect, Humphrey v. Teamsters Union, 25 LRRM 
2318 (N.D. N.Y. 1950). 
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record disclosed that the union concerned affirmatively induced the em- 
ployees of the secondary employers not to handle the particular “unfair 
goods,” and the secondary employers posted notices that their employees 
should handle such goods. This decision reflects the opinion of the present 
Board.2"8 This reversal in substance of the Conway Express case is wise. 
Such “hot goods” agreement cannot be considered consistent with the 
public policy expressed by Congress. The Board, as now constituted, may 
close some of the other “loopholes” noted earlier and reduce the injury to 
third persons. 


SECONDARY PRESSURE TO FORCE RECOGNITION 
OF A UNION (SUBSECTION 4(B)) 


The language of Subsection 4(B) states that it is unlawful to induce 
or encourage employees to strike or refuse to work for their employer or 
to work on goods supplied by their employer when the object is the 
“Forcing or requiring any other employer to recognize or bargain with a 
labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees 
under the provisions of section 9; .. .” 

Violations of Subsection (B) very often are combined with Sub- 
section (A) infractions. Such was true in NLRB v. Service Trade Chauf- 
feurs *74 where a union’s picketing of a warehouse for the purpose of forc- 
ing the warehouse company to cease doing business with a delivery service 
and thus force the delivery service to recognize the picketing union as 
representative of its employees in the absence of an NLRB certification, 
was held to be violative of both Sections.?75 

Somewhat akin to the holdings under Subsection (A) that an “ally” or 
“alter ego” is not a third party “neutral” whose employees may not be 
induced to boycott, is a general counsel’s ruling that for purposes of Sub- 
section (B) common ownership of two corporations precluded one of them 
from being an “other” employer.?** These types of rulings are questionable. 


*8 The majority opinion represented the views of but two members; Chairman 
Farmer in a special concurring opinion indicates that he would continue to adhere to 
the Conway Express doctrine where the secondary employers ordered (or by default 
allowed) their employees to exercise their contractual right not to handle unfair goods— 
that is, if the employer did not post notices telling employees to handle the goods. 
Member Beeson, who agreed with Rodgers, is no longer with the Board. 

191 F.2d 65 (2d Cir. 1951). 

** To the same effect, NLRB v. United Construction Workers, 198 F.2d 391 (4th 
Cir. 1952); Wood, Wire, and Metal Lathers, 97 NLRB 574 (1951); International 
Brotherhood of Boilermakers, 95 NLRB 1191 (1951); United Construction Workers, 
etc., 94 NLRB 1731 (1951). Compare Hoover Co. v. NLRB, 191 F.2d 380 (6th Cir. 
1951) where the union instituted a nationwide products boycott to force the employer 
to recognize it in absence of NLRB certification and pending a Board election. 

© Ad’m. Decision of the General Counsel, Case No. 806, CCH Las. Law Rep. 
q 12,831 (1953). 
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Before common stock ownership can be determined, the damage will have 
been done. 


STRIKES OR BOYCOTTS TO FORCE A CHANGE IN 
RECOGNITION AFTER A CERTIFICATION 


Subsection (C) says that inducing employees to strike or refuse to 
work for an employer where the purpose is the “Forcing or requiring 
any employer to recognize or bargain with a particular labor organization 
as the representative of his employees if another labor organization has been 
certified as the representative of such employees under the provisions of 
section 9; ...” is illegal activity. 

Subsection (C) reflects the enactment into the statute of the case law 
doctrine of the Thompson Products case.2"* The Board there held that a 
strike to compel recognition of the striking union, despite Board certifica- 
tion of another union for the particular unit, was an illegal strike since it 
sought to compel the employer to violate the Act by committing the unfair 
labor practice of refusal to bargain with the duly authorized representative 
of the employees concerned. Hence this Subsection does not necessarily 
deal with secondary activity. Generally this type of strike is directed 
toward the employer from whom recognition is sought. 

In Humphrey v. Local 138, Int’! Brotherhood of Teamsters,?"® the 
Board obtained an injunction against the Teamsters attempting to force the 
employer to recognize it as the representative of a truck drivers group who 
were already represented by the certified union that represented all of the 
employer’s workers.?”® 

The proscription against striking where there is a certified union for 
the unit concerned applies even though the certification may be over a year 
old.?8° However, there is some authority to the effect that if the presump- 
tion of a continuing majority status of the certified union is overcome, 
another union’s strike for recognition is not unlawful.?*4 The Act’s pro- 


7772 NLRB 886 (1947). 

** 85 F. Supp. 473 (S.D. N.Y. 1949). 

7® Injunction granted and upheld on appeal for violations of same section based 
upon same type of factual situation: Douds v. Local 1250, 170 F.2d 695 (2nd Cir. 1948); 
injunction granted, Getreau v. United Mine Workers, 30 LRRM 2048, 21 CCH Las. 
Cas. { 66,966 (E.D. Tenn. 1952); see also: Union Chevrolet Co., 96 NLRB 957 (1951); 
Everett Plywood and Door, 107 NLRB No. 120, 33 LRRM 1174 (1953). 

*®° Tungsten Mining Corp., 106 NLRB 903 (1953). 

1 Administrative Ruling of the General Counsel, Case No. 181, CCH Las. Law 
Rep. 4 11,077 (1951) (strike where there is certified union not unlawful because such 
union’s continuing status as majority representative no longer presumed where 40 of 47 
employees in unit supported striking union) and Ruling, Case No. 539, CCH Las. Law 
Rep. § 12,116 (1952) (where certified union ceded rights over unit to uncertified union, 
strike for recognition by latter union not unlawful). Contra, Pepper and Potter, Inc. v. 
Local 977 UAW, CIO, 103 F. Supp. 684 (S.D. N.Y. 1952), and see view of Chairman 
Farmer in Tungsten Mining Corp., supra note 280. 
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scription applies to picketing even though there has been no express demand 
for recognition where such demand is implicit in the union’s conduct.?8? 

It should be noted that the Board has created a loophole when it held 
that notwithstanding the certification of one union, a strike called by an- 
other union over grievances, rather than for recognition, does not violate 
Subsection (C).28 Likewise, this limitation on labor conflict was “chipped” 
somewhat when it was decided that where a dispute exists as to whether 
certain classes of employees fall within the certified unit, a strike by an- 
other union for recognition as the representative of such employees, is not 
proscribed.?8* Furthermore, a union, having lost a Board election, because 
a majority of the employees did not want it as their representative, may 
lawfully picket for recognition.?*5 


WORK JURISDICTION DISPUTES 
(SUBSECTION (D)) 


The proscriptions of this Subsection relate to union action or induce- 
ment of employee action to force an employer to assign particular work 
to employees in a particular union rather than to employees in another 
union. In other words, this Subsection was designed to “knock out” the 
work jurisdiction strike. 

Proceedings under Section 10(k), as noted above, are non-adversary in 
character.28* The employer is in the middle, being hurt by a dispute be- 
tween two unions. Despite the mandatory language that the Board is 
“directed to hear and determine the dispute,” the hearing is usually preceded 
by a preliminary investigation and voluntary adjustments by agreement or 
by private arbitration are encouraged. Section 10(k) provides for the 
parties to submit to the Board “. . . satisfactory evidence that they have 
adjusted, or agreed upon methods for the voluntary adjustment of the dis- 
pute... .” 

The Board has held that a private settlement will not be determinative 
where the settlement was between the unions involved without the par- 
ticipation of the affected employer.?8* Nor will an arbitration award be 


*® Union Chevrolet Co., 96 NLRB 957 (1951). 

*8 Douds v. Local 1250; Retail Union, 173 F.2d 764 (2nd Cir. 1949); Administra- 
tive Ruling of the General Counsel, Case No. 182, 28 LRRM 1472 (1951). Compare 
with Yager v. Meat & Provision Drivers Union, —— F. Supp. ——, 26 CCH Las. Cas. 
4 68,757 (S.D. Cal. 1954). 

*** Administrative Ruling of the General Counsel, Case No. 474, CCH Las. Law 
Rep. 4 11,984 (1952). 

* Administrative Ruling of the General Counsel, Case No. 1069, 5 CCH Las. Law 
Rep. § 52,493 (1954). 

*8° Trwin-Lyons Lumber Co., 83 NLRB 341 (1949). 

**™ Middle States Telephone Co., 91 NLRB 598 (1950). 
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determinative where one of the competing unions 7** is not a party to the 
. hearing.?8® However, where all parties are bound by an agreement to accept 
settlement by a method other than Board adjudication, the Board has no 
jurisdiction to determine the dispute.?% 

A typical jurisdictional problem is reported in Moore Drydock Co.?® 
The International Association of Machinists picketed a ship being repaired 
at a pier. The purpose of the picketing was to induce Moore to hire Inter- 
national Association of Machinists members to do “machinist” work rather 
than continue to employ CIO Steelworkers for such work. The effect of 
the picket line was to cause members of other trades, working on the ship 
to cease their work. The Board stated: 


“Indeed, their picketing was not for representation but for prefer- 
ential hiring of their members to the exclusion of members of local 1304 
—conduct which dovetails peculiarly with the express language defin- 
ing the unlawful objection in Section 8(b) (4) (D).” 2°? (Italics added). 


ALL SECONDARY BOYCOTT PRESSURES AND RECOGNITION 
STRIKES SHOULD BE OUTLAWED 


When secondary pressures are applied against an employer who is not 
directly involved in a labor dispute so as to generate pressures back against 
an entirely different employer with whom the union has a dispute, innocent 
third parties are injured. It was wise of Congress to limit the use of such 
secondary pressures, because by doing so, the innocent third party is pro- 
tected, and the scope of the dispute is limited and hence the injury to 
interstate commerce is not as great. That the obtaining of a private objec- 
tive by one group of persons cannot justify serious injury to innocent out- 
siders to the conflict between that group and their particular employer 
would seem clear. Yet, large loopholes have been created by early inter- 
pretations of this Section and various types of pressures can still be applied 
upon the secondary employer for which there is no remedy. 


*88 A dispute need not involve more than one union to come within the scope of 
Sections 8(b) (4) (D) and 10(k). New London Mills, 91 NLRB 1003 (1950). 

7° 'W.R. Chamberlain & Co., 94 NLRB 388 (1951). 

* Manhattan Construction Co., 96 NLRB 1045 (1951); Cf. Wm. F. Traylor, 
97 NLRB 1003 (1952) and Administrative Ruling of the General Counsel, Case No. 
247, CCH Las. Law Rep. § 11,414 (1952). 

1 81 NLRB 1108 (1949). 

_ 7d, at 1115. To the same effect, Juneau Spruce Corp., 82 NLRB 650 (1949); 
Irwin-Lyons Lumber Co., 82 NLRB 916 (1949); United Brotherhood of Carpenters and 
Joiners, 88 NLRB 844 (1950) (Picketing by Millwrights to require erection of bottling 
machines by them rather than by members of IAM, which union represented all em- 
ployer’s workers); New London Mills, 91 NLRB 1003 (1950); Direct Transit Lines, 
92 NLRB 1715 (1951); United Brotherhood of Carpenters, 98 NLRB 346 (1952); 
Empire State Painting and Waterproofing Co., 99 NLRB 1481 (1952). 
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Some of these loopholes are being closed. An example is the Board’s 
recent reversal of the Conway “hot goods” secondary boycott by agree- 
ment principle in its McAllister Transfer, Inc. decision. Mr. George Bott, 
the Board’s general counsel until recently, in testimony before the House 
Committee on Education and Labor, pointed up the weaknesses in the Act 
when he stated that “the Act, as now in effect, proscribes the inducement 
and encouragement of secondary employees; it does not prohibit a union 
from threatening a secondary employer directly.” 2% 

One area of industrial conflict which should be promptly outlawed by 
Congress is strikes or picketing for recognition. The Board maintains a 
large staff which holds elections to determine whether a majority of the 
employees desire the employer to recognize the union. The election pro- 
cedure is the peaceful way to obtain recognition. Once a majority of the 
employees vote for the union, the employer is obligated to recognize the 
union. This peaceful way should be made the only way that recognition 
can be obtained. 

Furthermore, if the employees do not want to be represented by the 
particular union, the use of pressure against the primary employer to force 
him to force the employees to join the union is an action which would be 
in violation of Section 8(a)(1) of the Act if the employer acquiesces. For 
this additional reason, this type of strike should be added to the prohibited 
types of strike and picketing activities listed in Section 8(b) (4). It is to be 
noted that a strike or picketing to force an employer to recognize a differ- 
ent union, if one is already certified, is a violation of Section 8(b)(4)(C). 
If the employer in such circumstances acquiesced and did recognize the 
different union, he would be “refusing to bargain” in violation of Section 
8(a)(5). Precisely the same reasoning should apply to make illegal strikes 
and picketing for recognition, which are attempts to induce the employer 
to bring illegal pressure on his employees. 


** Hearings before House Committee on Education and Labor, Volume XI. p. 3920. 




















SUITS BY AND AGAINST LABOR 
ORGANIZATIONS UNDER THE N.L.R.A. 


BY EDWARD B. MILLER AND WILLIS S. RYZA * 


UTILIZING THE RESTRAINING EFFECT which potential liability in 
private party litigation might exert in the field of labor relations, Congress 
enacted Sections 3011 and 303 of the Taft-Hartley Act in an attempt to 
bring about greater stability in labor contracts and to deter labor unions 
from engaging in certain unfair labor practices involving secondary boy- 
cotts and jurisdictional disputes. 

Both sections permit private parties to resort to the courts in specified 
cases without regard to the administrative processes of the National Labor 
Relations Board. Basic differences in the subject matter which is encom- 
passed by these two sections, however, requires separate consideration of 
the legal problems arising under each. 


* EDWARD B. MILLER. B.A. 1942, LL.B. 1947, University of Wisconsin; 
industry member, Regional Wage Stabilization Board, 1952; partner, 
Pope and Ballard, Chicago, Illinois. 


WILLIS S. RYZA. B.S. 1943, J.D. 1948, Northwestern University; attorney, 
Enforcement Division, NLRB, 1950-1952; partner, Pope and Ballard, 
Chicago, Illinois. 

*“Sec. 301. (a) Suits for violation of contracts between an employer and a labor 
organization representing employees in an industry affecting commerce as defined in 
this Act, or between any such labor organizations, may be brought in any district court 
of the United States having jurisdiction of the parties, without respect to the amount 
in controversy or without regard to the citizenship of the parties. 

“(b) Any labor organization which represents employees in an industry affecting 
commerce as defined in this Act and any employer whose activities affect commerce 
as defined in this Act shall be bound by the acts of its agents. Any such labor organiza- 
tion may sue or be sued as an entity and in behalf of the employees whom it repre- 
sents in the courts of the United States. Any money judgment against a labor organiza- 
tion in a district court of the United States shall be enforceable only against the 
organization as an entity and against its assets, and shall not be enforceable against any 
individual member or his assets. 

“(c) For the purposes of actions and proceedings by or against labor organiza- 
tions in the district courts of the United States, district courts shall be deemed to have 
jurisdiction of a labor organization (1) in the district in which such organization 
maintains its principal office, or (2) in any district in which its duly authorized officers 
or agents are engaged in representing or acting for employee members. 

“(d) The service of summons, subpoena, or other legal process of any court of 
the United States upon an officer or agent of a labor organization, in his capacity as 
such, shall constitute service upon the labor organization. 

“(e) For the purposes of this section, in determining whether any person is acting 
as an ‘agent’ of another person so as to make such other person responsible for his 
acts, the question of whether the specific acts performed were actually authorized or 
subsequently ratified shall not be controlling.” 61 Strat. 156 (1947); 29 U.S.C. § 185 
(1952). 

*61 Stat. 157 (1947); 29 U.S.C. § 187 (1952); for text of statute, see note 64 infra. 
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SUITS FOR VIOLATION OF LABOR CONTRACTS 


Statutory Scheme 


Section 301 opens the doors of the federal courts to suits for violation 
of contracts between an employer and a labor organization. In enacting 
this Section, Congress was particularly concerned with the difficulties which 
are encountered in state court suits against labor organizations.* In many 
states unions cannot be sued as entities and their assets cannot effectively 
be reached.* Until the advent of Section 301, attempts to sue in the federal 
courts proved equally unsuccessful. The required diversity of citizenship 
was almost impossible to establish, and, under Rule 17(b) of the Rules of 
Civil Procedure for the District Courts of the United States, in the absence 
of a federal question, lack of capacity to sue or be sued in a state court 
also applied in the federal courts.5 Moreover, under the restrictive agency 
test provisions of the Norris-LaGuardia Act,® it was virtually impossible 
in most cases to establish liability on the part of a union in a federal court 
suit.” 

To overcome all of these barriers, Section 301 permits suits to be 
brought in any district court of the United States, abolishing for this pur- 
pose the customary requirements of jurisdictional amount and diversity of 
citizenship. Appropriate provisions are also made for service and direct 
liability of unions, and the agency test of the Norris-LaGuardia Act is 
made inapplicable. 

Significantly, the violation of a labor contract is not in itself made 
unlawful nor is such a violation included in the unfair labor practice pro- 
visions of the Act. As originally proposed the Senate Bill would have made 
violation of “the terms of a collective-bargaining agreement or the terms 


*Sen. Rep. No. 105, 80th Congress, Ist Sess. 16 (1947); 1 Lecistative History oF 
THE LMRA 422 (1948). 

‘Illinois: Montgomery Ward & Co. v. Franklin Union, Local No. 4, 323 Ill. 
App. 590, 56 N.E.2d 476 (1st Dist. 1944); Cahill v. Plumbers, Gas & Steam Fitters’ and 
Helpers’ Local, 238 Ill. App. 123 (2d Dist. 1925); cf. Biller v. Egan, 290 Ill. App. 219, 
8 N.E.2d 205 (1st Dist. 1937). For cases in other jurisdictions, see Forkosch, The Legal 
Status and Inability of Labor Organizations, 28 Temp. L.Q. 1 (1954); TELLER, 2 Lasor 
DisPuTES AND COLLECTIVE BARGAINING § 462. 

* Busby v. Electric Utilities Union, 323 U.S. 72, 65 Sup. Ct. 142 (1944); Pullman 
Standard Car Mfg. Co. v. Local Union No. 2928 of United Steelworkers of America, 
152 F.2d 493 (7th Cir. 1945); American Newspaper Guild v. MacKinnon, 108 F. Supp. 
312 (D. Utah. 1952); Pennsylvania Greyhound Lines, Inc. v. Amalgamated Assn. of 
Street, Elec. Railway & Motor Coach Employees of America, 105 F. Supp. 537 (W.D. 
Pa. 1952). 

*“No officer or member of any association or organization and no association or 
organization participating or interested in a labor dispute, shall be held responsible or 
liable in any court of the United States for the unlawful acts of individual officers, 
members, or agents, except upon clear proof of actual participation in, or actual 
authorization of, such acts, or of ratification of such acts after actual knowledge 
thereof.” 47 Stat. 71 (1932); 29 U.S.C. § 106 (1952). 

"Brotherhood of Carpenters v. United States, 330 U.S. 395, 67 Sup. Ct. 775 (1946). 
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of an agreement to submit a labor dispute to arbitration” an unfair labor 
practice. The failure of Congress to include such a provision in either 
Section 301 or the unfair labor practice provisions of the Act has caused 
the validity of Section 301 to be seriously challenged and has posed ex- 
tremely difficult problems as to the intended scope of this Section. 


Constitutionality of Section 301 


Section 301 was intended to and did broaden the jurisdiction of the 
district courts of the United States, and thus in a sense of the entire federal 
judicial system. The right of Congress to regulate collective bargaining 
matters in industries affecting commerce has long been established.® And 
substantive rights which are created in the course of such regulation may, 
no doubt, be enforced through the federal judiciary. But where Congress 
creates no substantive rights, and merely opens the doors of the federal 
courts for the enforcement of common-law rights, a serious constitutional 
question arises. 

Article III, Section 2 of the Constitution, in the absence of diversity of 
citizenship or other circumstances not present in Section 301 cases, limits 
the extent of the judicial power of the United States courts to cases “arising 
under this Constitution, the Laws of the United States, and Treaties made, 


or which shall be made, under their Authority, . . . .” Does Section 301 
violate these constitutional limitations by extending the jurisdiction of the 
federal courts to cases other than those “arising under . . . the Laws of the 


United States”? 

A reasonable argument can certainly be made that a private suit by 
either party to a labor agreement is simply a suit for breach of contract 
arising under common-law concepts of contractual rights and duties, rather 
than a case arising under the laws of the United States. One may well ask 
what substantive federal right has been conferred by Section 301. In the 
absence of a conferral of such a substantive right, the constitutionality of 
Section 301 cannot be successfully defended.’ 


The constitutional problems obviously disturbed the legislators, for 
both the House and Senate minority reports refer specifically to the above- 
mentioned limitations of the Constitution and express grave doubt as to the 
validity of the proposed Section. The Senate majority report, after a long 
discussion of the need for a federal forum, makes no direct reference to the 
constitutional question, but it does include the following self-serving state- 
ment inferring that substantive rights were being created: 


*S.B. 1126, 80th Cong., Ist Sess. §§ 8(a) (6), 9(b) (5) (1947); 1 Lecistative History 
or THE LMRA 111-112, 114 (1948). 

*NLRB v. Jones & Laughlin S. Corp., 301 U.S. 1, 57 Sup. Ct. 615 (1937). 
*QOsborn v. United States Bank, 9 Wheat. 738, 822 (U.S. 1824). 
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“There are no Federal laws giving either an employer or even the 
Government itself any right of action against a union for any breach 
of contract. Thus there is no ‘substantive right’ to enforce, in order 
to make the union suable as such in Federal courts.” 4 


The Senate minority report, however, was not so sanguine. It stated: 

“Every district court would still be required to look to state sub- 
stantive law to determine the question of violation. This section does 
not, therefore, create a new cause of action but merely makes the exist- 
ing remedy available to more persons by removing the requirements of 
amount in controversy and of diversity of citizenship where inter- 
state commerce is affected.” ?? 


It is also interesting to note that Congress apparently considered it 
necessary, in Section 301, to expressly abolish the diversity of citizenship 
requirement. In cases arising under a law of the United States, this re- 
quirement is inapplicable.1* If Congress was confident that Section 301 
created a substantive federal right, it is curious that it should have dealt 
with diversity at all. This basic incongruity becomes more apparent when 
viewed in light of the fact that in enacting Section 303, which clearly 
creates federal substantive rights, Congress found it unnecessary to include 
any provision abolishing the diversity requirement in cases arising there- 
under. 

However troublesome these constitutional problems may appear, the 
courts which have thus far considered the question have had little difficulty 
in sustaining the constitutional validity of Section 301.14 The issue of con- 
stitutionality was apparently raised for the first time in the Colonial Hard- 
wood case.1®> The court there found the claim that Congress had exceeded 
its constitutional authority “untenable,” stating at page 496: 


“The Labor Management Act creates important substantive rights 
between employers and employees engaged in interstate commerce, 


“4 Sen. Rep. No. 105, 80th Cong., Ist Sess. 17, 1947; 1 LecisLative History OF THE 
LMRA 423 (1948). 

Id. at Part 2, p. 13; see also p. 14. 

*%Fep, R. Civ. P. 17(b); see also 62 Strat. 930 (1948), 28 U.S.C. § 1331 (1952) 
and 62 Stat. 931 (1948), 28 U.S.C. § 1337 (1952). 

“In the following cases, the courts have either assumed or asserted, with little or 
no analysis, the constitutionality of the Section: United Electrical, Radio and Machine 
Workers of America v. Oliver Corp., 205 F.2d 376 (8th Cir. 1953); Textile Workers 
Union of America v. Arista Mills Co., 193 F.2d 529 (4th Cir. 1951); Hamilton Foundry 
& M. Co. v. International M. & F. Wkrs., 193 F.2d 209 (6th Cir. 1951); Schatte v. 
International Alliance, 182 F.2d 158 (9th Cir. 1950); American Federation of Labor v. 
Western Union Telegraph Co., 179 F.2d 535 (6th Cir. 1950); Bakery and Confec- 
tionery W.I.U. v. National Biscuit Co., 177 F.2d 684 (3d Cir. 1949); Ludlow Mfg. & 
Sales Co. v. Textile Workers Union, 108 F. Supp. 45 (D. Del. 1952); Pepper & Potter, 
Inc. v. Local 977, United Auto Wkrs., C.1.0., 103 F. Supp. 684 (S.D.N.Y. 1952). 

* Colonial Hardwood Flooring Co. v. International Union United Furniture 
Workers, 76 F. Supp. 493 (D. Md. 1948), aff'd, 168 F.2d 33 (4th Cir. 1948). 
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and Section 301 expressly authorizes suits of this character in district 
courts of the United States. It is clearly, therefore, a suit arising under 
a law of the United States.” 


However limited this opinion may appear in its consideration of the 
problem, it has proven entirely satisfactory to numerous federal courts 
which have cited it consistently in affirming the constitutionality of the 
statute.1® In fact it is rather surprising that in most cases the issue has been 
disposed of by a summary reliance on prior authority or the bare assertion 
that the Section creates substantive rights.17 The number of these cases in 
itself appears to constitute a formidable body of authority, but in view of 
the almost universal lack of analysis in any of these decisions their value 
may be subject to some question. At least three courts, however, have 
taken the trouble to examine the matter more thoroughly. 


In Wilson & Co. v. United Packinghouse Workers,'® the court sus- 
tained the constitutionality of the Section upon three grounds, i.e., (1) that 
Congress regarded the observation and enforcement of collective bargaining 
contracts as a matter of federal concern, and, therefore, created a private 
right of enforcement; (2) that the Section would be meaningless if one 
were to attribute to Congress the “anomalous action of providing for a 
remedy and a forum in which to enforce it, without creating a right to 
remedy or to enforce”; and (3) reliance on the Colonial Hardwood case, 
supra. 

None of the grounds stated by the court, however, satisfactorily de- 
fines the nature of the necessary substantive right on which the validity 
of Section 301 depends. Congressional concern as to the need of contract 
enforcement does not make it any less difficult to define what new sub- 
stantive federal rights or obligations were created by Section 301. It is 
entirely possible, viewing the legislative history as a whole, that Congress 
intended what the court calls the “anomalous action” of opening up a new 
forum but not creating any new rights, i.e., ones which do not exist inde- 
pendently of the common law of contracts. Nor can the court’s reliance 
on Colonial Hardwood be given serious weight, in view of the lack of 
analysis of the problem found in that decision. 

Perhaps the best defense of the constitutionality of the Section is found 
in Shirley-Herman Co. v. International Hod Carriers.® In this case the 


See, e.g., United Electrical, R. & M. Workers v. Oliver Corp., supra note 14; 
Shirley-Herman Co. v. International Hod Carriers, 182 F.2d 806 (2d Cir. 1950); Schatte 
v. International Alliance, supra note 14; International Plainfield Motor Co. v. Local 
No. 343, 123 F. Supp. 683 (D. N.J. 1954); Ludlow Mfg. & Sales Co. v. Textile Workers 
Union, supra note 14. 
™ Cases cited supra note 14. 

*83 F. Supp. 162 (S.D. N.Y. 1949). 
* 182 F.2d 806, 809 (2d Cir. 1950). 
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court lists the following as new substantive rights created by Section 301: 


“Thus the section imposes liability despite the lack of actual au- 
thorization or ratification of the acts of union agents. It makes unions 
suable as entities. It provides for judgments to be recoverable from 
the union’s assets.” 


Furthermore, the court apparently takes the position that a new federal 
common law of contracts will be created, since it expressly holds that the 
New York law requirements with respect to suits on collective bargaining 
agreements need not be observed in contract cases brought in the federal 
courts in New York. The court also cites the self-serving statement of the 
Senate Committee which has been previously referred to herein ?° and cites 
the Wilson» and Colonial Hardwood ”? cases. 

While this court has given the problem fairly extensive consideration, 
its analysis cannot be regarded as completely satisfactory. For are the 
rights relied upon by this court really substantive? On the agency question, 
Congress merely removed, in part, a Norris-LaGuardia Act restriction 7° on 
the jurisdiction of the federal courts. It is a little hard to construe this as 
creating a new substantive right. As to capacity to be sued, such capacity 
had already existed if a genuine federal question was actually involved. 
As to the collection of judgments, it would seem that this is a remedial pro- 
vision rather than the creation of a substantive right. 

The opinion of the District Court of Hawaii in the case of Waialua 
Agricultural Co. v. United Sugar Workers*® furnishes the only other 
genuine analysis of the constitutionality of Section 301. Relying on the 
power of Congress to regulate commerce, the court finds that congressional 
enactment of Section 301 resulted in some degree of control over collective 
bargaining. This control, according to the court, created “federal substan- 
tive incidents” ?* to such contracts in that (1) it strips the authority from 
otherwise applicable state laws requiring a showing of the defendant’s bad 
faith, or imposing joint and several liability on the part of union members; 
(2) it creates a capacity in a union to be sued as an entity; and (3) it im- 
poses a specific liability upon the union treasury in the event of a violation. 
As to the merits of a suit for a breach of contract the court commented at 
page 246: 


» Supra note 11. 

*™ Supra note 18. 

* Colonial Hardwood Flooring Co. v. International Union United Furniture 
Workers, 76 F. Supp. 493 (D. Md. 1948), aff'd, 168 F.2d 33 (4th Cir. 1948). 


* Supra note 6. 

*Fep. R. Civ. P. 17(b). 

* 114 F. Supp. 243 (D. Hawaii 1953). 
Id. at 245. 
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“Though Congress did not undertake the task of expressing all the 
substantive Federal law of collective bargaining contracts, it is now 
in the course of declaration by the courts, on the premise that Con- 
gress did impose Federal liability.” 


As in the Shirley-Herman*' case, supra, it may well be asked if the 
so-called substantive rights enumerated by the court are not more akin to 
procedural enactments devised for the purpose of providing an effective 
remedy. If Congress had in fact directed the federal courts to develop a 
new substantive federal law over collective bargaining contracts, a substan- 
tive federal right might have been effectively created, and the above quoted 
portion of the opinion might provide the most reasonable grounds on which 
to sustain the validity of the Section. Unfortunately, a thorough search of 
the legislative history of the Section leads one to agree with Judge Wyzan- 
ski, who said in Textile Workers Union v. American Thread Co.:*8 


“There is no satisfactory legislative declaration or history supporting 
this construction.” 


This article cannot purport to resolve the difficult questions involved 
in attempting to determine the validity or invalidity of Section 301. Nu- 
merous legal writers have devoted many pages to this vexing problem.”® 
The problem has not yet been squarely presented to the United States 
Supreme Court, but recently during oral argument in the case of Associa- 
tion of Westinghouse Salaried Employees v. Westinghouse Electric Corp.,®° 
involving the right of a union to sue for enforcement of wage provisions of 
a labor contract, Justices Frankfurter and Minton both raised the question 
of whether Section 301 creates a substantive right or merely provides for 
its enforcement.3 

Thus, at present, the most that can be said is that the question has not 
been finally determined, and that the answers and analyses of the lower 
courts appear somewhat inadequate. 


Equitable Relief Under Section 301 


Section 301 confers jurisdiction upon the district courts over “suits 
for violation of” collective bargaining agreements without defining or 


7182 F.2d 806 (2d Cir. 1950). 

113 F.Supp. 137, 140 (D. Mass. 1953). 

* See, e.g., Forrester, The Jurisdiction of Federal Courts in Labor Disputes, 13 
Law AND ConTemp. Pros. 114 (1948); Note, 57 YALE L.J. 630 (1948); 1954 Proceep- 
incs A.B.A. SEcTION oF LaBor RELaTions Law, 92. 

210 F.2d 623 (3d Cir. 1954), cert. granted, 347 U.S. 1010, 74 Sup. Ct. 868 (1954); 
D.L.R. No. 224 (1954), A6-7. 

** The text of this article was written prior to the decision in the Westinghouse 
case. Mr. Justice Frankfurter’s opinion in that case (23 L.W. 4141 [Mar. 28, 1955] 
confirms the authors’ opinion that there is substantial doubt as to the constitutionality 
of Section 301, despite the volume of lower court authority. 
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qualifying the type of suit or type of relief which was intended. The right 
to sue for money damages under this Section has not been questioned, but 
the right to equitable relief has repeatedly been contested. The issues aris- 
ing out of these contests are (1) whether the Section was intended to be 
limited in scope to suits for damages, and (2) whether the effect of the 
Norris-LaGuardia Act has been preserved so as to prohibit or limit in- 
junctive relief. 

The legislative history of the Section leaves much to be desired in the 
way of clarification of either of these rather basic issues, although it seems 
fair to draw certain inferences therefrom with respect to each. 

As to the scope of the Section, the word “suits,” both in layman’s 
language and in the eyes of the courts,*! has traditionally included any action 
or proceeding in court, whether legal or equitable in nature. Applying the 
maxim of statutory construction that, unless the contrary appears, words 
of a statute are presumed to be used in their ordinary and usual sense,®? the 
conclusion that “suits” includes equitable relief seems almost ineluctable. 

While the House Bill ** used the words “any action for or proceeding,” 
there is no evidence that the adoption of the Senate’s choice of words— 
“suits” was intended to have any legal significance. While one finds no 
affirmative legislative history on either side of the issue, it may be of some 
significance to note that the Senate majority report decried the fact that 
strikes in breach of contract could not be enjoined in federal court or in 
the courts of many states. The inference from this, albeit a somewhat 
indirect one, is that the newly proposed Section would cure this defect 
and make such strikes enjoinable. 

For these reasons, while the legislative history contains no direct state- 
ment to the effect that Section 301 is designed to include equitable relief 
within its scope, such would seem to be the logical inference. Most courts 
to date have so held,®® but a few courts have decided otherwise.®® 


* See, e.g., Weston v. Charleston, 2 Pet. 449 (U.S. 1829); McPike v. McPike, 
10 Ill. App. 332 (4th Dist. 1882). 

*® DeGanay v. Lederer, 250 U.S. 376, 39 Sup. Ct. 524 (1919). 

* H.R. 3020, 80th Cong., 1st Sess. § 302(a) (1947); 1 Lecistative History oF THE 
LMRA 221 (1948). 

* Sen. Rep. No. 105, 80th Cong., Ist Sess. 17 (1949); 1 Lecistative History oF 
THE LMRA 423 (1948). 

* See, e.g., Milk and Ice Cream Drivers v. Gillespie Milk Products Corp., 203 F.2d 
650 (6th Cir. 1953); Textile Workers Union of America v. Arista Mills Co., 193 F.2d 
529 (4th Cir. 1951); American Federation of Labor v. Western Union Tel. Co., 179 
F.2d 535 (6th Cir. 1950); Evening Star Newspaper Co. v. Columbia Typographical 
Union, 124 F. Supp. 322 (D.D.C. 1954); Textile Workers Union of America v. Amer- 
ican Thread Co., 113 F. Supp. 137 (D. Mass. 1953); Textile Workers Union of America 
v. Aleo Mfg. Co., 94 F. Supp. 626 (M.D. N.C. 1950). 

* Pilot Freight Carriers v. Bayne, 124 F. Supp. 605 (W.D.S.C. 1954); Associated 
Telephone Co. v. Communication Workers, 114 F. Supp. 334 (S.D. Cal. 1953); Inter- 
national Longshore v. Libby, McNeill & Libby, 114 F. Supp. 249 (D. Hawaii, 1953); 
United Packing House Workers v. Wilson & Co., 80 F. Supp. 563 (N.D. Ill. 1948). 
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The minority view set forth in these cases seems to rely, either ex- 
pressly or impliedly, on the premise that congressional silence in the face 
of a public policy against injunctions in labor suits cannot be construed to 
restore to the federal courts a power to grant injunctions in labor cases. 
This premise seems faulty, first because of the well-established meaning 
of the word “suits,” which can hardly be construed as qualified merely 
because Congress was silent, and second, because it is not necessary to 
restrict the scope of the Section in order to preserve necessary restrictions 
on the issuance of injunctions, since 301 may be construed as conferring 
plenary powers, but subject to the restrictions of the Norris-LaGuardia Act. 

Furthermore, the minority view, if accepted, might well produce un- 
fortunate results, if, as will be discussed infra, Section 301 is held to pre- 
empt the field of labor contract suits. If pre-emption exists, it would seem 
that state courts would lose whatever equitable jurisdiction they have been 
exercising in labor contract cases and no new forum for such cases would 
have been created. Or, in the alternative, the damage suit field might be 
held to be pre-empted, with the states preserving their equitable jurisdiction, 
thus forcing litigants to pursue two separate actions in two separate forums 
if both damages and injunctive relief were to be sought.3? It is extremely 
difficult to believe that Congress intended either of these results. 

These questions seem somewhat academic, however, since, as above 
stated, the majority of courts have held that equitable relief is within the 
scope of Section 301. The more difficult question is as to the effect of 
the Norris-LaGuardia Act on actions brought under this Section. 

The legislative history, while not conclusive, is highly persuasive that 
the Norris-LaGuardia Act restrictions were not to be removed in 301 cases. 
While the original House Bill specifically removed such requirements,®* the 
Conference Committee revised this portion of the House Bill and said in 
its report: °° 


“Section 302(e) of the House Bill made the Norris-LaGuardia Act 
inapplicable in actions and proceedings involving violations of agree- 
ments between an employer and a labor organization. Only part of this 
provision is included in the conference agreement.” 


The report goes on to explain that the only part of the Norris- 
LaGuardia Act made inapplicable in the final bill was that Act’s agency 
rule, which is removed by Section 301(e). 

The courts which have been faced with this problem have taken vary- 
ing approaches, and in none of the decisions handed down thus far can 


** Associated Telephone Co. v. Communication Workers, supra note 36 at page 341. 

H.R. 3020, 80th Cong., Ist Sess. § 312(e) (1947); 1 Lecistative History oF THE 
LMRA 222 (1948). 

* H.R. Rep. No. 510, 80th Cong., Ist Sess. 66; 1 Legislative History of the 
LMRA 570. 
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there be said to be a really careful analysis of the interrelationship of the 
Norris-LaGuardia Act and Section 301. The tendency has been to deny 
injunctive relief to employers seeking to enjoin strikes in breach of con- 
tract *° but to grant injunctive relief to unions suing the employers, par- 
ticularly where the union is seeking to require the employer to arbitrate 
or to carry out an arbitration award.*! The bases for these decisions vary 
from court to court. Some have held that Norris-LaGuardia applies only to 
actions against unions, a conclusion which can hardly be sustained in the 
face of the legislative history of the Norris-LaGuardia Act; others appear 
to have found that the requirements of Norris-LaGuardia have been met 
in the given case; and others seem to feel that Norris-LaGuardia prohibits 
injunctions against unions in any type of situation—a conclusion not un- 
common in the public mind but one which is inconsistent with the actual 
provisions of the Act. 


The Supreme Court of the United States has not considered, in any 
case, the problem of Norris-LaGuardia vis-a-vis Section 301. An orderly 
development of the law might result if that Court, and such courts as may 
be called upon to consider the problem, would adopt the view that the 
provisions of the Norris-LaGuardia Act do apply to actions brought under 
Section 301, whether by an employer or a labor organization, but would 
recognize also that the provisions of Norris-LaGuardia do not prohibit in- 
junctions in all cases. Thus, Section 4 #3 of the Norris-LaGuardia Act does 
not specifically prohibit an injunction ordering an employer or a union 
to carry out a duty to arbitrate or to abide by a decision in an arbitration 


“ Alcoa Steamship Co. v. McMahon, 81 F. Supp. 541 (S.D.N.Y. 1948); aff'd p.c. 
173 F.2d 567 (2d Cir. 1949; cert. denied, 338 U.S. 821, 70 Sup. Cr. 65 (1949); Mead, 
Inc., v. Teamsters Union, 217 F.2d 6 (ist Cir. 1954), 35 LRRM 2148; Pilot Freight 
Carriers v. Bayne, 124 F. Supp. 605 (W.D.S.C. 1954), 34 LRRM 2867; Sound Lumber 
Co. v. Lumber & Sawmill Workers, 122 F. Supp. 925 (N.D. Cal. 1954); Castle & Cooke 
Terminals v. Local 137, International Longshoremen’s and Warehousemen’s Union, 110 
F. Supp. 247 (D. Hawaii 1953). 

* Milk and Ice Cream Drivers v. Gillespie Milk Products Corporation, 203 F.2d 
650 (6th Cir. 1953); Textile Workers Union of America, C.1.O. v. Arista Mills Co., 
193 F.2d 529 (4th Cir. 1951); A.F. of L. v. Western Union Telegraph Co., 179 F.2d 
535 (6th Cir. 1950); The Evening Star Newspaper Co. v. Columbia Typo. Union, 
124 F. Supp. 322 (D.D.C. 1954); Local 207, United Electrical Radio and Machine 
Workers of America v. Landers, Frary and Clark, 119 F. Supp. 877 (D. Conn. 1954), 
34 LRRM 2242; Textile Workers Union of America v. American Thread Co., 113 
F. Supp. 137 (D. Mass. 1953); Mountain States Division No. 17, Communications 
Workers of America v. Mountain States Telephone & Telegraph Co., 81 F. Supp. 397 
(D. Colo. 1948). 

“ As the late Senator Taft stated in the course of the debates on the Taft-Hartley 
Act: “But the question of whether courts have jurisdiction may be answered by saying 
they have jurisdiction still under the Norris-La Guardia Act. They can issue injunc- 
tions in any labor dispute, but they have to comply with very strict provisions.” 
93 Conc. Rec. 4864 (May 9, 1947); 2 Lecistative History or THE LMRA 1381 (1948). 


“47 Stat. 70 (1932); 29 U.S.C. § 104 (1952). 
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case. Section 7,44 however, does set down the procedure to be followed 
in obtaining an injunction in any labor dispute situation. 

We do not suggest that interpreting and applying the limitations and re- 
quirements of Norris-LaGuardia is a simple task. It is suggested, however, 
that a careful attempt on the part of the courts to do so would constitute 
a constructive step. It may also be suggested that the lawyer who is faced 
with litigating a Section 301 case in which equitable relief is sought is 
required to be fully acquainted with the provisions of the Norris-LaGuardia 
Act as well as the provisions of Section 301. 


Conflicts with State Court Jurisdiction 


Another problem created by Section 301 is whether Congress, by vest- 
ing jurisdiction in the federal district courts over breach of collective bar- 
gaining contract actions, has limited the jurisdiction of state courts over 
such actions. There are several alternative answers to this question, each 
of them finding some support in existing authority. 


One possible answer is that Congress intended to pre-empt the field, 
and to make the federal court the sole arbiters of questions growing out 
of the alleged breach of collective bargaining contracts. This would mean 
that the state courts have lost jurisdiction of all suits for breach of collec- 
tive bargaining agreements in industries affecting commerce. The Federal 
District Court for the Southern District of New York and the New York 
Supreme Court of New York County would appear to agree with this 
view.*5 


At the other extreme, it can be argued that the federal and state courts 
have concurrent jurisdiction over actions for breach of collective bargain- 
ing contracts. As was said by the Ohio Court of Appeals: *° 


“If any implication can be drawn from the provision conferring 
jurisdiction upon the United States Courts, we think it would be that 
Congress recognized that the field was appropriate for judicial inter- 
vention, and, for that reason, clothed the district courts with jurisdic- 
tion so that they would be in a position to share in the added burden. 
We fail to find any word or combination of words indicating an intent 
to exclude the state courts or to draw to the United States District 
Courts the exclusive jurisdiction.” 


Some courts have taken an intermediate position, namely, that the state 


“47 Stat. 71 (1932); 29 U.S.C. § 107 (1952). 

“Fay v. American Cystoscope Makers, 98 F. Supp. 278. (S.D.N.Y. 1951); Fitz- 
gerald v. Dictograph Products Inc.,—N.Y.S.2d—, 28 LRRM 2611 (N.Y. Sup. Ct. 
N.Y. County, 1951). 

“General Electric Co. v. Automobile Workers, C.1.0., 93 Ohio App. 139, 108 
N.E.2d 211, 221 (Ohio Ct. App. 1952). 
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courts have retained equity jurisdiction, although exclusive jurisdiction 
over damage suits has been vested in the federal courts.*7 

Yet another court left both the legal question and the parties to the 
particular action in some confusion by taking jurisdiction of an action in 
equity alleging violation of a collective bargaining contract but refusing to 
enjoin state court action over the same basic subject matter.4® While this 
court felt that it was improper to issue an injunction, even though it took 
the position that the federal district court had exclusive jurisdiction, it 
would seem that it need not have been so cautious if its conclusion as to 
jurisdiction was correct.*® 

While it is difficult to find any affirmative evidence that Congress in- 
tended to strip the state courts of jurisdiction, it is, of course, true that 
simplicity of judicial administration would result if it were held that Con- 
gress has pre-empted the field. The federal courts might then set about 
creating a uniform body of precedent dealing with the interpretation of 
collective bargaining contracts. Such a result would also clearly attach 
substantive significance to Section 301 and thus provide a solution to the 
constitutional problem. 

It seems more likely, however, that the courts will be inclined to favor 
concurrent jurisdiction. If, in so doing, the courts follow Erie v. Tomp- 
kins ©© and apply state contract law, probably few immediate problems will 
ensue. If this is the course pursued, however, a rude shock may be en- 
countered if and when the United States Supreme Court takes a look at 
the foundations on which this elaborate structure is built and finds it faulty. 


Conflicts with N.L.R.B. Jurisdiction 


It is clear from the Act itself that Section 301 was not intended to open 
the doors of federal district courts to private parties for relief against unfair 
labor practices. Jurisdiction over such matters was left exclusively with 
the National Labor Relations Board and the courts have so construed the 
Act.51 

A possible conflict of jurisdiction may arise, however, where the cause 
of action under Section 301 is grounded upon facts which constitute an 
unfair labor practice as well as a violation of the applicable collective bar- 


“ See, e.g., Dairymen’s Association v. Teamsters Local, 33 LRRM 2785 (Hawaii 
Cir. Ct. 1954); Associated Telephone Co. v. Communication Workers, 114 F. Supp. 
334 (S.D. Cal. 1953); and General Building Contractors’ Association v. Local Unions 
Nos. 542 Etc., 370 Pa. 73, 87 A.2d 250 (1952). 

“International Union v. William D. Baker Co., 100 F. Supp. 773 (E.D. Pa. 1951). 

“ Capital Service, Inc. v. Labor Board, 347 U.S. 501, 74 Sup. Ct. 699 (1954). Since 
the jurisdiction of the N.L.R.B. is not involved, the ruling in Electrical Workers v. 
Underwood Corp.,— F.2d — (2d Cir. 1955), 35 LRRM 2340, would not apply here. 

© Erie R. Co. v. Tompkins, 304 U.S. 64, 58 Sup. Ct. 817 (1938). 

* Born v. Laube, 213 F.2d 407 (9th Cir. 1954); Amazon Cotton Mill Co. v. Tex- 
tile Workers Union of America, 167 F.2d 183 (4th Cir. 1948). 
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gaining agreement between the parties. The holdings of the courts to date 
have been that in such a case, the fact that the Board may have jurisdiction 
over an unfair labor practice growing out of the same acts does not oust 
the federal court of jurisdiction over the breach of contract claim.®? In the 
Arista case, however, the court said: 


“We do not mean to say that, merely because a bargaining contract 
may forbid unfair labor practices, the courts have jurisdiction to afford 
relief against them under guise of relieving against breaches of contract. 
As we said in Amazon Cotton Mill Co. v. Textile Workers Union, 
supra, ‘It is perfectly clear, both from the history of the National Labor 
Relations Act and from the decisions rendered thereunder, that the pur- 
pose of that act was “to establish a single paramount administrative or 
quasijudicial authority in connection with the development of federal 
American law regarding collective bargaining”; that the only rights 
made enforceable by the act were those determined by the National 
Labor Relations Board to exist under the facts of each case; and that 
the federal trial courts were without jurisdiction to redress by injunc- 
tion or otherwise the unfair labor practices which it defined.’ We think 
it clear that parties may not by including a provision against unfair 
labor practices in a bargaining agreement vest in the courts jurisdic- 
tion to deal with matters which Congress has placed within the exclu- 
sive jurisdiction of the National Labor Relations Board. Where, how- 
ever, substantive rights with respect to such matters as positions or pay 
are created by bargaining agreements, there is no reason why the courts 
may not enforce them even though the breach of contract with regard 
thereto may constitute also an unfair labor practice within the meaning 
of the act.” 


The court in the above language raises some troublesome problems. 
The factual situations presented to the courts thus far have been relatively 
simple in terms of possible conflict between the jurisdiction of the N.L.R.B. 
and that of the courts under Section 301. It is not difficult, however, to 
anticipate factual situations which cannot be resolved as easily. For ex- 
ample, if an employee is discharged for union activity, the discharge may 
constitute a breach of contract as well as an unfair labor practice. Sim- 
ilarly, a refusal of an employer to continue according exclusive recognition 
to a union under an existing contract may constitute a refusal to bargain 
as well as a cause of action for breach of contract. In either of these ex- 
amples the court could provide the same kind of relief which the N.L.R.B. 
might grant, but restricting the injured party to the processes of the 


™ Textile Workers Union of America v. Arista Mills Co., 193 F.2d 529, 533 (4th Cir. 
1951); Reed v. Fawick Airflex Co., 86 F. Supp. 822 (N.D. Ohio 1949). But see, Anson v. 
Hiram Walker & Sons, — F.2d —- (7th Cir. 1955), 36 LRRM 2056, where the Court, in 
what appears to be a Section 301 suit, holds that the exclusive jurisdiction of the NLRB 
over unfair labor practices precludes a suit for breach of contract. 
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N.L.R.B. would deprive him of the right to direct his own litigation, con- 
ceivably deprive him of the right of appeal or even a hearing, and under 
the restricted jurisdictional standards of the N.L.R.B. the case may never 
be considered on the merits. 

All of these differences underscore the fact that an unfair labor practice 
proceeding involves a vindication of “public rights,’ while a court suit 
under Section 301 seeks “private right” protection. The simultaneous prose- 
cution of both rights is permitted in the damage suit provisions of Sec- 
tion 303 (even though inconsistent results are reached in some cases),°* and 
there appears to be no substantial basis for following a different interpre- 
tation in Section 301 cases. 

In summary, the general principles which have thus far been estab- 
lished by the courts appear to be sound and consistent with the intent of 
the Act. But, if the language in the Arista case is an indication that the 
courts will prohibit Section 301 cases in any instance where the N.L.R.B. 
might also entertain an unfair labor practice charge based on the same facts, 
then it might be concluded that many thorny issues remain in this area 
which have not yet been put to the test of litigation. 


The Problem of Proper Parties 


Section 301 merely specifies that breach of contract suits may be 
brought in the federal district courts. The legislative history does not indi- 
cate that Congress gave any real consideration to the question of whether 
individual employees or officers of labor organizations might bring, defend, 
or be joined in such suits. 

While a few courts have, sub silentio, permitted the joinder of indi- 
vidual parties plaintiff,>+ the great majority of courts have held that only 
the labor organization is a proper plaintiff.*> At least one court has held that 
in a suit brought by an employer against a labor organization under 301, 


™ See, e.g., United Brick & Clay Workers v. Deena Artware, Inc., 198 F.2d 637 
(6th Cir. 1952), cert. denied, 344 U.S. 897, 73 Sup. Ct. 346 (1952); and NLRB v. 
Deena Artware, Inc., 198 F.2d 645 (6th Cir. 1952), cert. denied, 345 US. 906, 
73 Sup. Ct. 644 (1953). 

™* Mercury Oil Refining Co. v. Oil Workers Int. Union, C.I.O., 187 F.2d 980 
(10th Cir. 1951); Local 937 v. Royal Typewriter Co., 88 F. Supp. 669 (D. Conn. 1949). 

® United Protective Workers of America v. Ford Motor Co., 194 F.2d 997 (7th 
Cir. 1952); Schatte v. International Alliance, 84 F. Supp. 669 (S.D. Cal. 1949), aff'd 
on other grounds, 182 F.2d 158 (9th Cir. 1950), cert. denied, 340 U.S. 827, 71 Sup. Ct. 
64 (1950), rebearing denied, 340 U.S. 885, 71 Sup. Cr. 194 (1950); The Evening Star 
Newspaper Co. v. Columbia Typo Union, 124 F. Supp. 322 (D.D.C. 1954); Silverton v. 
Rich, 119 F. Supp. 434 (S.D. Cal. 1954); Waialua Agr. Co. v. United Sugar Workers, 
114 F. Supp. 243 (D. Hawaii 1953); Local 793 U.A.W.-C.L.O. v. Auto Specialties Mfg. 
Co., 15 F.R.D. 261 (W.D.Mich. 1951); United Automobile Wkrs. v. Wilson Athletic 
G. Mfg. Co., 119 F. Supp. 948 (N.D. Ill. 1950); Durkin v. John Hancock Mutual Life 
Ins. Co., 11 F.R.D. 147 (S.D.N.Y. 1950); Studio Carpenters Local Union v. Loew’s Inc., 
84 F. Supp. 675 (S.D. Cal. 1949). 
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individual officials may not be joined as defendants.°* And another has held 
that an employer member of an association is not a proper party if the con- 
tract is with the association.** 

A decision of the Third Circuit, however, muddied these waters to 
some extent.®® That court has held that the union is not a proper party 
and may not bring suit under Section 301 in cases where the individual’s 
right to compensation is the gravamen of the action. The opinion does not 
indicate whether the individual might sue under 301 in such a case, although 
the reasoning of the court would seem to preclude it, since it finds that 
compensation rights grow out of individual contracts of hire and not out 
of collective bargaining contracts. If the Supreme Court affirms the hold- 
ing of the Sixth Circuit, the question of proper parties under Section 301 
will be fraught with confusion, and the principle of exclusive representa- 
tion will have been considerably weakened.*** 

If anything, it would seem that the decisions as to proper parties have 
been narrower than necessary. The courts might well consider permitting 
either an individual employee or his collective bargaining representative, or 
both, to bring suit under Section 301.°° If suit were to be instituted by 
either separately, the other should be permitted to join. But if there is an 
emergence of more restrictive rules concerning proper parties in these 
cases, surely the purposes of Section 301 will be ill-served. 


Summary 


Almost eight years after the passage of the Act, there remain unsettled 
the basic issues of the constitutionality of Section 301, its intended scope 
as to permissible relief, its effect on like suits in state courts, its integra- 
tion with the unfair labor practice provisions of the Act, and the proper 
parties to bring or defend actions thereunder. Other issues, such as its 


Square D. Co. v. United Electrical, Radio & Mach. Wkrs., 123 F. Supp. 776 
(E.D. Mich. 1954). 

*Ketcher v. Sheet Metal Workers’ International Ass’n, 115 F. Supp. 802 (E.D. 
Ark. 1953). 

** Association of Westinghouse v. Westinghouse El. Corp., 210 F.2d 623 (3d Cir. 
1954), cert. denied, 347 U.S. 1010 (1954); cf. Bakery & Confectionery W.I.U. v. 
National Biscuit Co., 177 F.2d 684 (3d Cir. 1949), where two out of the three judges 
who joined in the Westinghouse opinion failed to question the right of a union to sue 
for loss of wages by employees. 

88 The text of this article was written prior to the Supreme Court’s decision in the 
Westinghouse case (23 L.W. 4141 [Mar. 28, 1955]). The Court there affirmed the 
decision of the Sixth Circuit on the ground that Section 301 does not confer jurisdic- 
tion on the federal courts over suits for accrued wages under a collective bargaining 
agreement, and while the Court’s opinion is not based on the question of proper parties 
the results predicted in the text seem likely to ensue. 

See Isbrandtsen Co. v. Local 1291 of International Longshoremen’s Ass’n, 204 
F.2d 495 (3d Cir. 1953). 
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relationship to other federal statutes, present equally confusing problems.® 

Litigants, while awaiting final solutions to these problems from the 
Supreme Court, will do well to pay particular attention to the views of the 
courts in their own district and circuit, which may, at this stage, differ 
considerably from those of the courts in other jurisdictions. 

It seems reasonable to suggest that the confusion may have been caused, 
in part, by a Congressional attempt to over-simplify—and thus to over- 
generalize—the wording of the Section. It is interesting to note that almost 
every question arising under the bill as passed was answered in the more 
detailed House draft. The answers may or may not have been socially or 
economically sound, but the answers were there. 

It is equally interesting to observe that the detailed, almost tedious 
provisions of Section 303, while much more difficult to understand on a 
hasty perusal, have proved much less difficult for the courts to administer 
on a uniform and consistent basis. 


SUITS AGAINST UNIONS UNDER SECTION 303 


One of the primary aims of Congress in enacting the Taft-Hartley Act 
was to prohibit the use of the strike weapon by unions when its objective 
is the establishment of a secondary boycott or the resolution of a jurisdic- 
tional dispute. Congress was also critical of concerted activity directed to 
forcing a self-employed person to join a labor union or to forcing an 
employer to recognize another union in derogation of an N.L.R.B. certifica- 
tion.* To bar such conduct Congress made it unlawful for a union to 
engage in a work stoppage or to induce or encourage employees to engage 
in a work stoppage for any of the foregoing objectives, and it utilized all 
of the remedial processes available under the Act to make the prohibition 
effective. Accordingly, Section 8(b) (4) ®? of the Act makes such work 
stoppages and inducements unfair labor practices, and under Sections 10(j) 
and (1) ® the N.L.R.B. is granted authority to seek injunctive relief in 


© For a discussion of the relationship of Section 301 to the United States Arbitra- 
tion Act, see Cox, Grievance Arbitration in the Federal Courts, 67 Harv. L. Rev. 591 
(1954). For a discussion of the relationship of Section 301 to the Federal Declaratory 
Judgment Act, see American Federation of Labor v. Western Union Telegraph Co., 
179 F.2d 535 (6th Cir. 1950). 

®* Both the proponents and opponents of the Taft-Hartley Act agreed that second- 
ary boycotts and jurisdictional disputes should be prohibited, but they disagreed as to 
the right of private parties to seek relief in the courts. SEN. Rep. No. 105, 80th Cong., 
Ist Sess. 7-8, 54-55 (1947), 1 Lecistative History or THE LMRA 413-414, 460-461 (1948). 
Sen. Min. Rep. No. 105, pt. 2, 80th Cong., Ist Sess. 1-2, 13-15 (1947), 1 LecIsLATIVE 
History oF THE LMRA 463-464, 475-477 (1948). 

® 61 Stat. 141 (1947), 29 U.S.C. § 158(b) (4) (1952). 
*® 61 Srat. 149 (1947), 29 U.S.C. § 160(j), (1) (1952). 
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the event of such violations. In addition, Section 303, using language 
identical to that in Section 8(b) (4), permits damage suits to be maintained 
by private parties in the event of a violation. 

Jurisdiction of Section 303 suits is vested in the district courts of the 
United States or any other court having jurisdiction of the parties without 
regard to the amount in controversy. No reference, however, is made to 
diversity of citizenship, and unlike Section 301, which does not qualify the 
scope of the remedy which may be obtained for violation of a labor con- 
tract, Section 303 provides that whoever is damaged by the prohibited con- 
duct shall recover damages sustained and the cost of the suit. Procedurally, 
Section 303 adopts the provisions of Section 301 with respect to service 
and the right to sue and establish liability against unions as entities. 


Constitutionality of Section 303 
The elaborate statutory provisions defining the nature of the conduct 


* “Sec. 303. (a) It shall be unlawful, for the purposes of this section only, in an 
industry or activity affecting commerce, for any labor organization to engage in, or to 
induce or encourage the employees of any employer to engage in, a strike or a con- 
certed refusal in the course of their employment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, articles, materials, or commodities or 
to perform any services, where an object thereof is— 

“(1) forcing or requiring any employer or self-employed person to join any 
labor or employer organization or any employer or other person to cease using, 
selling, handling, transporting, or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing business with any other 
person; 

“(2) forcing or requiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under the 
provisions of section 9 of the National Labor Relations Act; 

“(3) forcing or requiring any employer to recognize or bargain with a par- 
ticular labor organization as the representative of his employees if another labor 
organization has been certified as the representative of such employees under the 
provisions of section 9 of the National Labor Relations Act; 

“(4) forcing or requiring any employer to assign particular work to em- 
ployees in a particular labor organization or in a particular trade, craft, or class 
rather than to employees in another labor organization or in another trade, craft, 
or class unless such employer is failing to conform to an order or certification 
of the National Labor Relations Board determining the bargaining representative 
for employees performing such work. Nothing contained in this subsection shall 
be construed to make unlawful a refusal by any person to enter upon the premises 
of any employer (other than his own employer), if the employees of such em- 
ployer are engaged in a strike ratified or approved by a representative of such 
employees whom such employer is required to recognize under the National 
Labor Relations Act. 

“(b) Whoever shall be injured in his business or property by reason of any viola- 
tion of subsection (a) may sue therefor in any district court of the United States 
subject to the limitations and provisions of section 301 hereof without respect to the 
amount in controversy, or in any other court having jurisdiction of the parties, and 
shall recover the damages by him sustained and the cost of the suit.” 61 Stat. 158 
(1947), 29 U.S.C. § 187 (1952). 
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prohibited by Section 303 leaves no room to question that Congress in- 
tended to create an area of federal substantive rights and obligations. Ac- 
cordingly, in the relatively few cases where the constitutional power of 
the federal courts to entertain Section 303 suits has been challenged, the 
courts have summarily held that these cases involve federal substantive rights 
so as to make diversity of citizenship unnecessary to sustain the jurisdiction 
of the federal courts. 

The most serious attempt to attack the constitutionality of Sections 
303 and 8(b)(4) has been the contention that the prohibition of peaceful 
picketing and other forms of inducement or encouragement constitutes an 
abridgement of the right of free speech under the First Amendment. What- 
ever support such an argument may have enjoyed as a result of earlier Su- 
preme Court cases,*® later decisions recognized that picketing could be pro- 
hibited under certain circumstances in spite of its free speech resemblance.®* 
In the light of these later decisions all of the circuit courts of appeal which 
considered the question found the free speech contention without merit 
with respect to Section 8(b)(4),®° and these decisions served to establish 
the constitutionality of the identical provisions in Section 303. Before any 
of these unfair labor practice cases reached the Supreme Court, the Gazzam, 
Hanke, and Hughes ® cases had been decided in which the Supreme Court 
recognized the right of the states to prohibit peaceful picketing where the 
object thereof was declared unlawful or contrary to public policy. It came 
as no suprise, therefore, when the same rule was applied to Section 8(b) 


® United Brick & Clay Workers v. Deena Artware, Inc., 198 F.2d 637 (6th Cir. 
1952), cert. denied, 344 US. 897, 73 Sup. Ct. 346 (1952); Schatte v. International 
Alliance, 182 F.2d 158 (9th Cir. 1950), cert. denied, 340 U.S. 828, 71 Sup. Ct. 64 (1950); 
Pepper & Potter, Inc. v. Local 977, United Auto Workers, C.1.O., 103 F. Supp. 684 
(S.D.N.Y. 1952); Fatato v. Beer Drivers Local Union, 93 F. Supp. 481 (E.D.N.Y. 
1950); Banner Mfg. Co. v. United Furniture Workers of America, 90 F. Supp. 723, 
(S.D.N.Y. 1950). But see, Lach v. Hoisting & Portable Power Shovel and Dredge 
Local 4, etc., 86 F. Supp. 463 (D. Mass. 1949). 

* Thomas v. Collins, 323 U.S. 516, 65 Sup. Cr. 315 (1945); Baker & Pastry Drivers 
& Helpers Local v. Wohl, 315 U.S. 769, 62 Sup. Ct. 816 (1942); A. F. of L. v. Swing, 
312 U.S. 321, 61 Sup. Ct. 735 (1941); Thornhill v. Alabama, 310 U.S. 88 (1940). 

* Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 69 Sup. Ct. 684 (1949); 
International Union, U.A.W.A., A.F. of L., Local 232 v. Wisconsin E.R.B., 336 US. 
245, 69 Sup. Ct. 516 (1949); Carpenters and Joiners Union of America, Local No. 213 
v. Ritter’s Cafe, 315 U.S. 722, 62 Sup. Ct. 807 (1942). 

* NLRB v. United Brotherhood of Carpenters, 184 F.2d 60 (10th Cir. 1950), 
cert. denied, 341 U.S. 947, 71 Sup. Cr. 1011 (1951); N.L.R.B. v. Local 74, United 
Brotherhood of Carpenters, 181 F.2d 126 (6th Cir. 1950), aff'd, 341 U.S. 707, 71 Sup. 
Cr. 966 (1951); NLRB v. Wine, Liquor & Distillery Workers Union, 178 F.2d 584 
(2d Cir. 1949); Printing Specialties Union v. LeBaron, 171 F.2d 331 (9th Cir. 1948), 
petition for cert. dismissed, 336 U.S. 949, 69 Sup. Ct. 884 (1949); United Brotherhood 
of Carpenters v. Sperry, 170 F.2d 863 (10th Cir. 1948); Douds v. Local 1250, Retail 
Wholesale Dept. Store Union, 170 F.2d 700 (2d Cir. 1948). 

® Building Service Union v. Gazzam, 339 U.S. 532, 70 Sup. Ct. 784 (1950); Inter- 
national Brotherhood of Teamsters v. Hanke, 339 U.S. 470, 70 Sup. Ct. 773 (1950); 
Hughes v. Superior Court of California, 339 U.S. 460, 70 Sup. Ct. 718 (1950). 
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(4)(a) in International Brotherhood of Electrical Workers v. NLRB.” 
Decisions directly involving Section 303 have reached the same result.! 

The constitutional validity of these sections has also been attacked on 
numerous other grounds, including claims that they attempt to compel in- 
voluntary servitude, deprive citizens of liberty without due process of law, 
invade the reserved powers of the states, and attempt to create a statutory 
violation by the use of vague and indefinite language.”* All of these conten- 
tions have been rejected without prolonged discussion, and since the free 
speech issue has been disposed of, the constitutionality of both Sections has 
for all practical purposes been conceded. 


Scope of Relief 


Careful draftsmanship and a clear indication of Congressional intent 
with respect to Section 303 have resulted in a universal denial of equitable 
relief in Section 303 cases."* In reaching this result the Courts have relied 
on the fact that equitable relief at the request of a private litigant would 
be inconsistent with the power of the N.L.R.B. to seek injunctions in Sec- 
tion 8(b)(4) cases, and the fact that Section 303 expressly provides that 
recovery may be had for damages sustained and cost of the suit. Reliance 
is also placed on the rejections by Congress of proposals which would have 
permitted equitable relief in private actions, and the repeated assurances of 


” 341 U.S. 694, 705, 71 Sup. Cr. 954 (1951) where the court states: “The sub- 
stantive evil condemned in Congress in § 8(b) (4) is the secondary boycott and we 
recently have recognized the constitutional right of states to proscribe picketing in 
furtherance of comparably unlawful objectives. There is no reason why Congress may 
not do likewise.” 


"United Brick & Clay Workers v. Deena Artware, Inc., 198 F.2d 637 (6th Cir. 
1952), cert. denied, 344 U.S. 897, 73 Sup. Ct. 346 (1952); Colonial Hardwood Flooring 
Co. v. International Union United Furniture Workers, 76 F. Supp. 493 (D. Md. 1948), 
aff'd, 168 F.2d 33 (4th Cir. 1948). 

= NLRB v. United Brotherhood of Carpenters, 184 F.2d 60 (10th Cir. 1950), 
cert. denied, 341 U.S. 947, 71 Sup. Cr. 1011 (1951); NLRB v. Local 74, International 
Brotherhood of Carpenters, 181 F.2d 126 (6th Cir. 1950), aff'd, 341 U.S. 707, 71 Sup. 
Cr. 966 (1951); NLRB v. Wine, Liquor & Distillery Workers Union, 178 F.2d 584 
(2d Cir. 1949); Printing Specialties Union v. LeBaron, 171 F.2d 331 (9th Cir. 1948), 
petition for cert. dismissed, 336 U.S. 949, 69 Sup. Ct. 884 (1949). 


* California Ass’n of Employers v. Building and Construction Trades Council, 
178 F.2d 175 (9th Cir. 1949); Amalgamated Ass’n of Street, Electric Ry. & Motor 
Coach Employees v. Dixie Motor Coach Corp., 170 F.2d 902 (8th Cir. 1948); Amazon 
Cotton Mill Co. v. Textile Workers Union of America, 167 F.2d 183 (4th Cir. 1948); 
Hat Corp. of America v. United Hatters, 114 F. Supp. 890 (D. Conn. 1953); Richman 
Bros. Co. v. Amalgamated Clothing Workers, 114 F. Supp. 185, pet’n for reconsidera- 
tion denied, 116 F. Supp. 800 (N.D. Ohio 1953), aff'd 211 F.2d 449 (6th Cir. 1954) 
23 L.W. 4165 (April 4, 1955); Haspel v. Bonnaz, Singer & Hand Embroiderers Union, 
112 F. Supp. 944 (S.D.N.Y. 1953); Walker v. United Mine Workers of America, 105 
F. Supp. 608 (W.D. Pa. 1952); Rock Hill Printing & Finishing Co. v. Berthiaume, 
97 F. Supp. 451 (W.D.S.C. 1951); International Longshoremen’s & Warehousemen’s 
Union v. Sunset Line & Twine Co., 77 F. Supp. 119 (N.D.Cal. 1948); cf. Bakery Drivers 
Union v. Wagshal, 333 U.S. 437, 68 Sup. Ct. 630 (1948). 
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the sponsors of the Senate Bill that Section 303 would not permit the 
granting of labor injunctions.7* The compelling nature of the legislative 
history leaves no doubt as to the validity of these decisions, and the uni- 
formity of the decisions emphasizes the futility of attempting to secure 
equitable relief under Section 303. 

Victims of any concerted activity prohibited by Section 303 are not, 
however, limited to relief in the form of money damages, for if a violation 
of Section 303 has occurred, then Section 8(b) (4) has ipso facto been vio- 
lated, and the injured party has recourse to the N.L.R.B. for an unfair labor 
practice cease and desist order. More important to an employer is the possi- 
bility of the Board obtaining a court injunction against a continuance of 
the proscribed activity. Section 10(1) of the Act requires the N.L.R.B. 
to seek an injunction in all but the jurisdictional dispute violations of Sec- 
tion 8(b) (4), and even in the latter type of case, the N.L.R.B. may, in its 
discretion, seek an injunction. Accordingly, although the method may be 
more circuitous, an aggrieved party, in most cases, is in a position to receive 
the benefits of equitable protection which are precluded under Section 303.”¢ 

It is also clear that a party who invokes the procedures of the N.L.R.B. 
does not in any manner waive or limit his rights to sue for money dam- 
ages under Section 303. A dramatic example of the concurrent nature of 
the two remedies was recently demonstrated by the Sixth Circuit Court of 
Appeals in companion cases involving an alleged secondary boycott. In 
one of these cases the employer successfully prosecuted a claim for damages 
under Section 303 on grounds that the union had engaged in a prohibited 
secondary boycott. Based on the same facts, the N.L.R.B. rejected the 
same employer’s contention that the union’s conduct constituted a secondary 
boycott under the unfair labor practice provisions of the Act.77 Both cases 
reached the Sixth Circuit, which in two opinions 78 issued on the same day, 


“For a detailed review of the legislative history, see, Amazon Cotton Mill Co. 
v. Textile Workers Union of America, 167 F.2d 183 (4th Cir. 1948). 


61 Srat. 149 (1947), 29 U.S.C. § 160 (1) (1952). 


©The administrative discretion of the NLRB to limit its jurisdiction based on 
the employer’s affect on commerce places a small employer in a quandary. The NLRB 
by refusing to assert jurisdiction will not seek an injunction and the employer has no 
power to seek equitable relief directly under the Taft-Hartley Act (supra note 70). 
At least one court has held that the failure or refusal of the N.L.R.B. to accept juris- 
diction does not remove the federal pre-emptive bar so as to permit relief under state 
law. New York State Labor Rel. Bd. v. Wags Transportation System, 130 N.Y.S.2d 
731, 33 LRRM 2855 (N.Y. Sup. Ct. 1954), aff'd, 134 N.YS.2d 603, 35 LRRM 2058 
(N.Y. Sup. Ct. App. Div., 1954). Contra: Satin, Inc. v. International Brotherhood of 
Electrical Workers, 34 LRRM 2258 (Mich. Cir. Ct. 1954). 

™Deena Artware, Inc. and United Brick and Clay Workers of America, 95 
NLRB 9 (1951), where the employer defending against discriminatory discharge and 
refusal to bargain charges, contended that the union’s conduct was violative of Sec- 
tion 8(b) (4). 

® United Brick & Clay Workers v. Deena Artware, Inc., 198 F.2d 637 (6th Cir. 
1952); cert. denied, 344 U.S. 897, 73 Sup. Ct. 346 (1952); NLRB v. Deena Artware, 
Inc., 198 F.2d 645 (6th Cir. 1952); cert. denied, 845 U.S. 906, 73 Sup. Ct. 644 (1953). 
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affirmed both cases. The court reasoned that although the results were 
inconsistent, the two proceedings were independent of each other, and 
found that in both cases the findings of fact of the lower tribunals were 
supported by the evidence. 

The Supreme Court in the Juneau Spruce™ case reached the same 
result in a less dramatic manner by rejecting the contention of a union that 
administrative proceedings before the N.L.R.B. under Section 10(k) ® of 
the Act had to be exhausted before a suit for damages based on a jurisdic- 
tional dispute violation could be maintained under Section 303. As stated by 
the court at pages 243-244: 


“Section 8(b)(4)(D) and Sec. 303(a)(4) are substantially identical 
in the conduct condemned. Section 8(b)(4)(D) gives rise to an admin- 
istrative finding, § 303(a) (4) to a judgment for damages. The fact that 
the two sections have an identity of language and yet specify two 
different remedies is strong confirmation of our conclusion that the 
remedies provided were to be independent of each other.” 


This represents a highly novel and interesting legal experiment. The 
private party is permitted to direct his own litigation for purposes of 
securing damages, but, for socio-economic reasons, he is required to entrust 
to an arm of the government the institution and direction of any litigation 
involving equitable relief. 


State Court Jurisdiction 


Section 303, by its terms, appears to increase the jurisdiction of state 
courts over suits involving union boycotts. A more important question, 
however, involves the impact of the provisions of Sections 303 and 8(b) (4) 
on state common or statutory law with respect to like conduct. This ques- 
tion, i.e., the extent of federal pre-emption, has been a troublesome one for 
the courts. In attempting to resolve it the courts have also reached some 
questionable results in the field of federal removal jurisdiction, which have 
tended to further confuse the issues. 

Section 303 authorizes suits for damages not only in United States dis- 
trict courts but also “in any other court having jurisdiction of the parties.” 
Thus, absent any objection by the defendant, a Section 303 case may be 
litigated wholly within the state court system.®! If, however, the defend- 


® International Longshoremen’s & Warehousemen’s Union v. Juneau Spruce Corp., 
342 U.S. 237, 72 Sup. Ct. 235 (1952). 

61 Srat. 149 (1947); 29 U.S.C. § 160(k) (1952). Section 10(k) provides for 
an administrative hearing by the NLRB in jurisdictional dispute cases within ten days 
after the filing of an unfair labor practice hearing, which is avoided if the parties 
comply with the Board’s determination as to the dispute itself. 

*Ensher v. Fresh Fruit Workers Union, Local 78, 20 L.R.R.M. 2614 (Calif. 
Sup. Ct. 1947). 
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ant union is dissatisfied with this forum, it may remove the action to the 
federal courts. Such removal is not prohibited ®? and since the federal courts 
have original jurisdiction over Section 303 actions their removal jurisdiction 
is clear.88 A clear case under Section 303, therefore, presents no unique 
problems of pre-emption or removal. 

Confusion arises in actions deliberately based on state common or stat- 
utory law where the plaintiff studiously avoids any reliance on Section 303 
although the pertinent facts show, more or less clearly, a violation of Sec- 
tions 303 and 8(b)(4). The difficult question is thus posed as to what extent 
Congress intended to pre-empt the field of boycott law so as to preclude 
the application of state law. 

The recent decisions of the Supreme Court in the Garner ®* and 
Laburnum ® cases have made an already uncertain field even more con- 
fusing. 

It is fairly well accepted that state law cannot be applied to duplicate or 
conflict with the prohibitions or remedies provided for in the Taft-Hartley 
Act but the extent to which Congress has in fact acted is a continuing sub- 
ject of contention. For example, a case §7 is now pending before the Su- 
preme Court to determine whether certain conduct which may violate the 
jurisdictional dispute provisions of Sections 8(b)(4) and 303 precludes a 
state court from enjoining the identical conduct as a violation of a state’s 
anti-trust laws.8™ If past experience is any guide, the pre-emption debate 


® The Federal Employers’ Liability Act provides for concurrent state and federal 
jurisdiction, 62 Strat. 989 (1948), 45 U.S.C. § 56 (1952), but Congress provided that 
state court actions may not be removed, 62 Stat. 939 (1948), 28 U.S.C. § 1445(a) (1952). 

* The general removal statute permits removal of any civil action of which the 
district courts of the United States have original jurisdiction. 62 Strat. 937 (1948), 
28 U.S.C. § 1441. 

* Garner v. Teamsters Union, 346 U.S. 485, 74 Sup. Ct. 161 (1953). 

* United Construction Workers v. Laburnum Construction Corp., 347 U.S. 656, 
74 Sup. Ct. 833 (1954). 

* Preston, Federal “Pre-Emption” In Labor Relations—A Reply to Professor Cox, 
36 Cuicaco Bar Recorp 121 (1954); Cox, Current Developments in Labor Law and 
Legislation, 35 Cuicaco Bar Recorp 401 (1954); Cox and Seidman, Federalism and 
Labor Relations, 64 Harv. L. Rev. 211 (1950); Ratner, Problems of Federal-State Juris- 
diction, § N.Y.U. ANN. Las. Conr. 77 (1952). 

8 Weber v. Anheuser-Busch, Inc., 364 Mo.—, 265 S.W.2d 325 (1954), cert. 
granted, 348 U.S. 808, 75 Sup. Ct. 32 (1954). This case is further complicated in that 
the employer was refused relief by the N.L.R.B. on the ground that the dispute in- 
volved only future jobs so as not to constitute a violation of Section 8(b) (4)(D). 
Before the Supreme Court, however, the N.L.R.B. filed an amicus brief in support of 
pre-emption. 

§@ Subsequent to the writing of the text, the Supreme Court decided the Anheuser- 
Busch case, holding that pre-emption there existed (23 L.W. 4150 [Mar. 28, 1955]). 
The Court relied heavily upon the fact that the plaintiff specifically alleged violations 
of the Taft-Hartley Act. 
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will continue unabated for some time, and in the absence of clarifying con- 
gressional amendments, case by case determinations of the Supreme Court 
will have to be awaited for further elucidation. 


The pre-emption question has been closely associated with the exercise 
of federal removal jurisdiction, and the zeal of a few district courts to decide 
pre-emption issues has apparently led them to unduly extend their power 
to retain cases which have been removed from the state courts. Ordinarily 
a federal removal statute cannot be successfully invoked unless the com- 
plaint on its face demonstrates that a federal question constitutes an integral 
part of the case.8* A corollary of this rule is that a defendant cannot create 
removal jurisdiction by relying on available defenses requiring interpreta- 
tions of federal laws.8® Accordingly, when a plaintiff relies on Section 303 
and seeks damages the right of removal is unquestioned. Where he relies 
exclusively on state law, it should be equally clear that removal should not 
be permitted.*° The pre-emption issues which may be involved can be 
decided just as effectively by state courts and relief inconsistent with the 
provisions of Section 303 can be denied when pre-emption is established. 


Some courts, however, have gone beyond the normal rules of removal, 
and have permitted a defendant to remove where the sole federal issue arises 
out of defendant’s pre-emption contention or upon the general ground that 
the case involves a controversy affecting commerce.*! These decisions have 
generally involved cases in which the plaintiff is seeking equitable relief, 
and the federal courts may have feared that such plaintiffs were attempting 
to circumvent the restrictions on such relief contained in federal law. How- 
ever well meaning these courts may be, they would not appear to be justified 
in overstepping the well defined boundaries of federal jurisdiction.*? Nor 


* Gully v. First National Bank, 299 U.S. 109, 57 Sup. Ct. 96 (1936); The Fair v. 
Kohler Die & Specialty Co., 228 U.S. 22, 33 Sup. Ct. 410 (1913); South Carolina State 
Ports Authority v. Seaboard Air Line R. Co., 124 F. Supp. 533 (E.D.S. Car. 1954); 
Associated Tel. Co. v. Communication Workers, 114 F. Supp. 334 (S.D. Calif. 1954); 
Wright & Morrissey, Inc. v. Burlington Local 522, 106 F. Supp. 138 (D. Vt. 1952); 
H. N. Thayer Co. v. Binnall, 82 F. Supp. 566 (D. Mass. 1949). 

® Gully v. First National Bank, supra note 88; Louisville & Nashville R. Co. v. 
Mottley, 211 U.S. 149, 29 Sup. Ct. 42 (1908). 

® Associated Tel. Co. v. Communication Workers, supra note 88; Wright & 
Morrissey, Inc. v. Burlington Local No. 522, supra note 88; H. N. Thayer Co. v. 
Binnall, supra note 88. 


"Direct Transit Lines v. Local Union No. 406, 199 F.2d 89 (6th Cir. 1952); S. E. 
Overton Co. v. International Brotherhood, 115 F. Supp. 764 (W.D. Mich. 1953); 
Pocohontas Terminal Corp. v. Portland Building & Construction Trade Council, 93 
F.Supp. 217 (S.D. Me. 1950). But see, Direct Transit Lines v. Starr, 219 F.2d 699 (6th 
Cir. 1955), where the court reverses its position. 


"For an excellent discussion of the importance of observing such boundaries, see 
Sandsberry v. Gulf, C. & S. F. Ry. Co., 114 F. Supp. 834, 842 (N.D. Texas 1953). 
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is there any indication that state courts are not fully aware of the pre- 
emption issue.®* 

Indeed, the lack of removal jurisdiction is, if anything, even more 
apparent if the plaintiff is seeking only equitable relief, since Section 303 
confers no equitable jurisdiction, thus leaving the federal courts completely 
without power except in proceedings instituted by the N.L.R.B. Nor can 
jurisdiction be based on Section 8(b) (4) since district courts have no juris- 
diction to prevent unfair labor practices at the instance of private litigants. 
Yet some courts even in this situation have assumed removal jurisdiction and 
then confessed lack of jurisdiction to grant equitable relief and ordered the 
action dismissed.® Such reasoning presents an obvious internal contradic- 
tion and has been criticized as “anomalous.” °° 

At the present time, then, it must be conceded that the law is in con- 
siderable confusion not only with respect to the problems of federal vis-a-vis 
state law governing union boycotts, but also as to the proper forum in 
which such problems should be resolved. If the question of forum were 
to be resolved in accordance with traditional concepts of state and federal 
jurisdiction, the real issues with respect to pre-emption could at least be 
presented to the courts squarely, and without procedural confusion.®* 


Violations Under Section 303 


Only a few cases have appeared to date in which the courts have been 
called on to define and analyze the substantive provisions of Section 303. The 


"In the two leading cases in this field, the Supreme Court of the United States 
has found that the state courts properly decided the pre-emption issue. United Workers 
v. Laburnum Corp., 347 U.S. 656, 74 Sup. Ct. 833 (1954); Garner v. Teamsters Union, 
346 U.S. 485, 74 Sup. Cr. 161 (1953). Furthermore, if a state court should abuse its 
powers, it would seem more appropriate that the public interest in this area be guarded 
by the watchful eyes of the N.L.R.B. than through the efforts of a private litigant 
seeking to escape liability. Cf. Capital Service Inc. v. NLRB, 347 U.S. 501, 74 Sup. Ct. 
699 (1954) and Electricai Workers v. Underwood Corp., 219 F.2d 99, (2d Cir. 1955). 

“Food Basket v. Amalgamated Meat Cutter, 124 F. Supp. 463 (W.D. Ky. 1954); 
Hat Corp. of America v. United Hatters, 114 F. Supp. 890 (D. Conn. 1953); Richman 
Brothers Co. v. Amalgamated Clothing Workers of America, 114 F. Supp. 185, re- 
hearing denied, 116 F. Supp. 800 (N.D. Ohio 1953) aff'd 211 F.2d 449 (6th Cir. 1954), 
23 L.W. 4165 (April 4, 1955); American Optical Co. v. Andert, 108 F. Supp. 252 
(W.D. Mo. 1952); Walker v. United Mine Workers of America, 105 F. Supp. 608 
(W.D.Pa. 1952). 

*®S. E. Overton Co. v. International Brotherhood, 115 F. Supp. 764 (W.D.Mich. 
1953); Pocohontas Terminal Corp. v. Portland Building & Construction Trade Council, 
93 F. Supp. 217 (S.D.Me. 1950); cf. Dynamic Mfgrs. v. Local 614 of the Gen. Drivers, 
103 F. Supp. 651 (E.D. Mich. 1952). 

* Richman Bros. Co. v. Amalgamated Clothing Workers, supra note 94; Walker 
v. United Mine Workers, supra note 94; Food Basket v. Amalgamated Meat Cutters, 
supra note 94. 

** Subsequent to the writing of the text of this article, the Supreme Court issued 
its decision in Amalgamated Clothing Workers v. The Richman Bros., 23 L.W. 
4165 (Apr. 4, 1955). The opinion in that case, while not passing directly on the 
removal issue, seems to bear out the reasoning of the authors of this article. 
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dearth of such cases is apparently explained by the fact that the controlling 
law has been developed by the N.L.R.B. and the courts in construing the 
identical language of Section 8(b) (4).*" 

The following interpretations have resulted from the few Section 303 
cases which have been litigated. The prohibitions of the section cannot 
be applied to action occurring prior to the enactment of Taft-Hartley.%® 
The acquiescence of employees to relinquish their jobs temporarily in a 
jurisdictional dispute strike does not bar employer recovery.®® The willing- 
ness of an incumbent certified union to withdraw as the collective bargain- 
ing representative does not validate the attempts of another union to force 
the employer to recognize it.!° Consistent with the interpretation of the 
N.L.R.B. the courts have also held that Section 303 does not preclude a 
union from lawfully exerting its powers of persuasion on employers and 
supervisory personnel, as long as the inducement is not directed to “em- 
ployees.” 1°! Common-law tests of agency have been applied in determin- 
ing whether the act of an individual is the act of the defendant union.?® 
Finally, in a secondary boycott suit a union’s contention that only a neutral 
employer has a right of recovery was rejected.’ The recovery, however, 
cannot include punitive damages.'4 

None of the foregoing decisions have caused any conflict with de- 
cional rules established by the N.L.R.B. in unfair labor practice cases. How- 
ever, in a few early decisions involving Section 303, the courts refused to 
grant recovery to employees engaged in the construction business on the 
ground that commerce was not substantially affected,°> One of these courts 


"For a discussion of the N.L.R.B. decisions under Section 8(b) (4) see Fair- 
weather, Practices of Employers and Unions Prohibited by the Act, supra; Tower, 
Secondary Boycotts: An Outline, 5 Lasor Law Journat 183 (March 1954); Sherman, 
Primary Strikes and Secondary Boycotts, § Lasor Law Journat 241 (April 1954); 
Sherman, Boycotts, Strikes and Damages, 5 Lasor Law Journat 617 (Sept. 1954). 

*§ Schatte v. International Alliance, 182 F.2d 158 (9th Cir. 1950); Colonial Hard- 
wood Flooring Co. v. International Union United Furniture Workers, 76 F. Supp. 494 
(D. Md. 1948), aff'd, 168 F.2d 33 (4th Cir. 1948). 

* International Longshoremen’s & Warehousemen’s Union v. Juneau Spruce Corp., 
342 U.S. 237, 72 Sup. Ct. 235 (1952). 

Pepper & Potter, Inc. v. Local 977, United Auto Workers, C.I.0., 103 F. Supp. 
684 (S.D.N.Y. 1952). 

1 Schatte v. International Alliance, 182 F.2d 158 (9th Cir. 1950); New Broadcast- 
ing Co. v. Kehoe, 94 F. Supp. 113 (S.D.N.Y. 1950) (involving blacklisting and customer 
boycott instead of direct appeal to employees). 

22 United Mine Workers of America v. Patton, 211 F.2d 742 (4th Cir. 1954), 
cert. denied, 348 U.S. 824, 75 Sup. Ct. 38 (1954). 

2 United Brick & Clay Workers v. Deena Artware, Inc., 198 F.2d 637 (6th Cir. 
1952), cert. denied, 344 U.S. 897, 73 Sup. Ct. 346 (1952). 

* United Mine Workers of America v. Patton, supra, note 102. 

%® Groneman v. International Brotherhood of Electrical Workers, 177 F.2d 995 
(10th Cir. 1949); Mills v. United Ass’n of Journeymen and Apprentices, 83 F. Supp. 
240 (W.D. Mo. 1949). 
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also came to the additional conclusion that a contractor and his subcon- 
tractor were so closely allied that a union having a dispute with one could 
legally strike the other.!°* In the light of more recent rulings of the Supreme 
Court !°7 these decisions are clearly in error and have not been followed to 
date. 


Conclusion 


The constitutionality of Section 303 can no longer be seriously doubted; 
nor can the fact that the Section permits only damage suits, with no right 
to equitable relief. That these issues are already so well settled is due largely 
to the high degree of care used by Congress in drafting Section 303, and 
to the large number of cases which have been decided under its prototype, 
Section 8(b) (4). 

The extent to which Section 303 rights affect or delimit pre-existing 
rights and obligations under state law, however, has yet to be finally re- 
solved, and the resolution of the real issues in this area has not been helped 
by unorthodox applications of the federal removal statutes. 


1 Mills v. United Ass’n of Journeymen and Apprentices, supra note 105. 
1" NLRB v. Denver Building & Constru:tion Trades, 341 U.S. 675, 71 S. Ct. 943. 
(1951). 
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Notes 


CONCERTED ACTIVITY UNDER 
SECTION 7 OF THE NATIONAL LABOR 


RELATIONS ACT 


Section 7 of the National Labor Relations Act provides: 


“Employees shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual aid or pro- 
tection, and shall have the right to refrain from any or all of such 
activities ...”} 


This Section supplies the rubric used by the National Labor Relations 
Board and the federal courts in defining an employee zone of conduct 
which is protected against employer interference. Section 8(a)(1) of the 
Act makes it an unfair labor practice for the employer to interfere with or 
restrain employees in the exercise of their rights under Section 7. An 
employee, therefore, who engages in “concerted activity” within the mean- 
ing of the Act, assumes a new role in the relationship with his employer; 
one in which he stands secure against either restraint or retaliation by dis- 
charge. Most of the cases which involve Section 7 arise on petition to the 
Board for an employee’s reinstatement following an alleged discriminatory 
discharge. It is within the Board’s power to order reinstatement and award 
back pay to the injured employee if to do so will effectuate the policy of 
the Act. Thus, it becomes important for both management and labor to 
know the prescribed conduct which is protected under the Act. An em- 
ployer who discharges an employee for what is later held to be concerted 
activity, not only must render pecuniary compensation but also suffers the 
embarrassment of being forced to rehire a discharged and replaced em- 
ployee. A labor leader who orders conduct on the part of strikers which 
takes them beyond the realm of protected activity, jeopardizes the success 
of the strike, for the workers can then be fired with impunity. The line 
between protected and unprotected activity is not a distinct one. The Board 
and the federal courts have adopted some concepts, however, which offer 
a basis for classifying employee conduct under the Act and predicting the 
result in a given case. 


WHAT CONSTITUTES CONCERTED ACTIVITY 


The term “concerted activity” as used in the Act connotes more than 
a physical relationship. It indicates a legal status enveloping employees who 
participate in activities for their “mutual aid or protection.” The latter 


749 Stat. 449, 452 (1935), as amended, 61 Stat. 140, 29 U.S.C.A. § 157 (1947). 
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phrase limits that area of concert which is protected. It is important then 
to note at the outset, that although the word “concert” has a literal meaning 
which connotes uniform action by two or more individuals, the legal defi- 
nition in the field of labor law presents a more involved and ill-defined con- 
cept. Concert in itself is deprived of all legal significance unless the objec- 
tive which it seeks is accepted by the Board and the federal courts as valid 
under the policy of the Act. Perhaps a more significant term to use in 
describing the conduct covered by Section 7 is “protected activity.” This, 
of course, merely defines a legal result and does not provide the practitioner 
with a touchstone for advising clients. Nevertheless, the factors which are 
considered in determining protected activity are fairly well established and 
have afforded some degree of certainty in an area of the law which is of 
necessity replete with tenuous distinctions. 

The Board has indicated that an employee is engaged in concerted 
activity the moment he discusses the need for organization with another 
employee.? This is considered an indispensable preliminary step in employee 
organization. A federal court of appeals has held, however, that mere 
“griping” is not protected under the Act. Thus, an employee who made 
the statement that “this is a hell of a place to work” was validly discharged.’ 
It can be argued that an employee expression of opinion regarding the 
caliber of employment offered also constitutes an indispensable preliminary 
step to employee organization. In the case of the “griper,” however, the 
activity was deemed far too inchoate to fall within the protection of Sec- 
tion 7. It is not clear at what point in employee conduct mere dissatisfaction 
ripens into concerted activity. It is apparent, nevertheless, that chronic 
grousing is not protected under the Act unless the employee goes one step 
further and advocates some form of employee activity. Only at this stage 
will it become discernible that an employee’s remarks are projected toward 
mutual aid or protection. His efforts, however, need not be directed toward 
organization nor do they have to be in behalf of a labor union. An im- 
portant factor to be remembered in determining concerted activity is that 
it may, but need not, include union activity. Section 7 is designed to pro- 
tect employee conduct and although this may encompass union activity, the 
fact that an employee acts without union affiliation or approval does not 
necessarily exempt him from the protection of the Act.5 


Although a common manifestation of concerted activity is the strike, 


? Matter of Root Carlin, 92 NLRB 1313 (1951). 

° NLRB v. Office Towel Supply Co., 201 F.2d 838 (2d Cir. 1952). 

“NLRB v. J. I. Case Co., 198 F.2d 919 (9th Cir. 1952); Joanna Cotton Mills Co. 
v. NLRB, 176 F.2d 749 (4th Cir. 1949); NLRB v. Phoenix Mutual Life Ins. Co., 167 F.2d 
983 (7th Cir. 1948); NLRB v. Schwartz, 146 F.2d 773 (5th Cir. 1945). 

° Where such activity conflicts with the bargaining policy of the majority repre- 
sentative it may result in forfeiture of the employee’s rights. See cases cited in notes 57 
and 58, infra. 
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employee conduct need not take this form to be protected. An employee 
may continue his employment and at the same time exhort his fellow work- 
men to organize.* If he chooses to remain at his employment, however, he 
must perform his assigned duties faithfully. He may not participate in a 
slowdown,’ nor may he refuse to perform certain duties while performing 
others.6 An employer is entitled to the undivided loyalty of his employees 
in the performance of their duties. An employee cannot work on his own 
terms. The Board and the federal courts have voiced a uniform chorus that 
the National Labor Relations Act in no way abridges the prerogative of 
management to hire and fire.® It is only where the discharge is for reason 
of the employee’s concerted activity that Section 8(a)(1) is violated.1° An 
employee, then, who remains at his post but refuses to perform his cus- 
tomary duties is not clothed with immunity from discharge. 

Between the extremes of a strike and measures adopted by employees 
while performing their customary duties, the courts have recognized an 
area in which employees may engage in a work stoppage without exerting 
the maximum pressure of a strike. Thus, four workers who led a march on 
the employer’s offices in the middle of a working day to present grievances 
were protected from discharge under the Act.1! The policy behind per- 
mitting work stoppages of a minor nature is directed toward encouraging 
employees to present their grievances without resorting to the drastic 
weapon of a full economic strike. An employer, however, would not be 
obliged under all circumstances to tolerate spontaneous work cessation. The 
stoppage must be reasonable under the circumstances and must not seri- 
ously cripple plant efficiency and operation.1* An employer, for instance, 
is free to protect himself from the harassment of intermittent work stop- 
pages by discharging the participating employees.'* 

Section 8(b)(4)(D) of the Act provides: 


*NLRB v. Kennametal Inc., 182 F.2d 817 (3d Cir. 1950); NLRB v. Schwartz, 146 
F.2d 773 (5th Cir. 1945.) 

*™Underwood Machinery Co., 74 NLRB 641 (1947). 

* NLRB v. Montgomery Ward & Co., 157 F.2d 486 (8th Cir. 1946). 

*NLRB v. Williams Lumber Co., 195 F.2d 669 (4th Cir. 1952); Cusano v. NLRB, 
190 F.2d 898 (3d Cir. 1951); Joanna Cotton Mills v. NLRB, 176 F.2d 749 (4th Cir. 
1948). 

NLRB v. Cambria Clay Products, 26 L.C. 68, 540 (6th Cir. 1954); So. Oxygen 
Co. v. NLRB, 26 L.C. 68, 512 (4th Cir. 1954); NLRB v. Coal Creek Coal Co., 204 F.2d 
579 (10th Cir. 1953); NLRB v. Williams Lumber Co., 195 F.2d. 669 (4th Cir. 1952); 
NLRB v. Winer Inc., 194 F.2d 370 (7th Cir. 1952); Chautauqua Hardware Corp., 99 
NLRB 723 (1953). 

™ NLRB v. Kennametal Inc., 182 F.2d 817 (3d Cir. 1950). See also, NLRB v. 
J. I. Case Co., 198 F.2d 919 (9th Cir. 1952); So. Silk Mills Inc., 101 NLRB No. 9 (1952). 

* NLRB v. Kennametal Inc., supra note 11. 

* International Union v. Wisconsin Employment Board, 336 U.S. 245, 74 Sup. Ct. 
177 (1949); NLRB v. Condenser Corp. of America, 128 F.2d 67 (3d Cir. 1942). 
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. nothing contained in this subsection (b) shall be construed to 
make unlawful a refusal by a person to enter upon the premises of any 
employer (other than his own employer), if the employees of such 
employer are engaged in a strike ratified or approved by a representa- 
tive of such employees whom such employer is required to recognize 
under this Act; .. .” !4 


The Supreme Court has construed this Section to enable management 
and labor to adopt contract provisions whereby an employee may validly 
refuse to cross another’s picket line.1® Conversely, the parties may also 
include a provision in their contract prohibiting such a refusal by an em- 
ployee in the course of his duties.1* In the absence of a contract provision 
it would seem that an employee could refuse to cross another’s picket line 
and thus validly engage in concerted activity. His refusal, however, would 
have to be embodied in a complete strike. Under the familiar admonition 
of the Board and the federal courts that employees may not work under 
their own terms, he would be precluded from partially performing his 
duties by refusing to serve those customers of his employer whose premises 
are being picketed.17 For the same reason it has been held that employees 
may not refuse to work overtime and maintain their employee status.'® Dis- 
satisfied employees are obliged, when other methods fail, either to work on 
the employer's terms or go on strike and thereby attempt to procure the 
demanded concessions. 


MUTUAL AID OR PROTECTION 


The most important words in Section 7 from the standpoint of under- 
standing the scope of protection afforded employees under the Act, are 
those which prescribe employee concert to that undertaken for “mutual 
aid or protection.” This phrase has provided the basis for an extensive body 
of case law and constitutes the most penetrating language in the Act in 
affording a foundation for classifying employee conduct. 

Employees in the course of their employment engage in many activities 
unrelated to the tasks performed for the benefit of their employer. Often 
such activities are highly detrimental to the employer '® and his natural 


*29 U.S.C. § 158 (1947). 

** NLRB v. Rockaway News Supply Co., 345 U.S. 71, 73 Sup. Ct. 519 (1953). 

** Ibid. A no-strike clause in the contract was given this effect in the Rockaway 
News case. 

* That employees cannot choose their own terms of employment is a basic con- 
cept in labor law. NLRB v. Superior Co., 199 F.2d 39 (6th Cir. 1952); Joanna Cotton 
Mills v. NLRB, 176 F.2d 749 (4th Cir. 1949); NLRB v. Montgomery Ward & Co., 157: 
F.2d 486 (8th Cir. 1946); C. G. Conn, Limited v. NLRB, 108 F.2d 390 (7th Cir. 1939). 

*C. G. Conn, Ltd. v. NLRB, supra note 17. 

* See, for instance, Fort Wayne Corrugated Paper Co. v. NLRB, (7th Cir. 1940), 
where it was held that a union official who alienated his employer’s customers in the 
course of his union duties was protected under the Act. 
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instincts inevitably prompt him to discipline, restrain, or eliminate that con- 
duct which he finds inimical to his interests. Congress did not intend to 
immunize all employee conduct. As has been indicated previously, man- 
agement still retains the complete prerogative to hire and fire; it need not 
tolerate an indolent or inefficient employee. Only in that sphere of activity 
in which employees engage for their “mutual aid or protection,” then, are 
they secure from the paternal strap of their employer. This consideration 
embodies the compelling significance of the qualifying words in Section 7. 

In determining whether an activity is designed to effectuate mutual aid 
or protection a basic factor is the benefit that employees hope to realize 
from their conduct. The phrase connotes action on the part of an employee 
which identifies him with the common interests of his fellow employees.?® 
Thus, an irascible employee who is a chronic grouser or who condemns 
working conditions merely for the sake of extracting a personal vengeance 
on his supervisor is not acting for common employee benefit, and hence 
not for mutual aid or protection.”! 

Where employees protest the discharge of a fellow employee, either 
through a petition to the employer,” or by a strike,”* it has been held that 
these activities were properly undertaken for mutual aid or protection. 
Superficially, it would seem that in this situation employees are not acting 
to advance their own interests; the only one who ostensibly can be bene- 
fited is the employee who has been discharged. A closer analysis reveals, 
however, that there is a definite unity of interest in this type of activity. 
Each of the employees who signs the petition or engages in the strike knows 
that he has formed a bond with the others and they will act in the same 
manner for him should the occasion arise. The same reasoning has been 
applied where employees conduct sympathy strikes,?* or protest against 
their company’s antagonism toward an outside union.”> The rationale here 
is that this activity is undertaken with the expectation that the employees 
of the other company and union will return the favor in the event that the 
positions of the respective unions are reversed. 

The question of whether employee activity is calculated to effectuate 
mutual aid or protection arises in other connections. Where employees 
voice their opinion in regard to the hire and tenure of company officials 
two considerations predominate: first, whether this invades the prerogative 
of management to conduct its own business policies through control of its 


°° NLRB v. Illinois Bell Telephone Co., 189 F.2d 124 (7th Cir. 1951). 

* Joanna Cotton Mills v. NLRB, 176 F.2d 749 (4th Cir. 1949). 

™ NLRB v. Greensboro Coca Cola Bottling Co., 180 F.2d 840 (4th Cir. 1950). 

** Modern Motors Co. v. NLRB, 198 F.2d 925 (8th Cir. 1952); Cusano v. NLRB, 
190 F.2d 898 (3d Cir. 1951); Carter Carburetor Corp. v. NLRB, 140 F.2d 714 (8th 
Cir. 1944). 

* Texas Foundries Inc., 101 NLRB 1642 (1952). 

** NLRB v. Peter Cailler Swiss Chocolates Co., 130 F.2d 503 (2d Cir. 1942). 
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high echelon officials; second, whether the employees have a direct interest 
in the efficiency of the individual who fills the particular office. 

As a rule of thumb, it is fairly clear that where employees protest the 
hiring, firing, or demotion of a foreman or other management official, they 
are not acting within the province of mutual aid or protection.?® The policy 
behind the rule is evident. It demonstrates a recurrent caution on the part 
of the courts lest they place an employer in a position which would enable 
his employees to dictate their own terms of employment. A foreman’s 
interests are properly aligned with management. To paraphrase a notorious 
statement, labor should not be allowed to choose its own watchdog. 

A different result is possible, apparently, where the company official 
is a minor one. Thus, salesmen, whose accounts were handled by a com- 
pany cashier, were held to be acting within the realm of Section 7 when 
they made a recommendation to the company on the selection of an indi- 
vidual to fill that office.27 The court stressed the fact that the salesmen, 
working on a commission basis, had a direct interest in the manner and 
efficiency with which their accounts were filled. There are two important 
factors in the case which may serve to distinguish it from the general rule 
in regard to management’s prerogative over company officials. First, the 
cashier was not engaged in a supervisory capacity. Second, his duties in- 
volved only the performance of routine tasks in filling and keeping accounts. 
He was in no way engaged in forming or maintaining the company’s busi- 
ness or labor policies. The factor which the court stressed, viz., that the 
salesmen had a direct interest in the efficiency with which the cashier per- 
formed his role, would not always be helpful. It does not explain the result 
where employees offer advice as to the selection of a foreman or general 
manager of a corporation. Certainly in these instances they have a direct 
interest in the discretion with which these offices are filled. A stupid fore- 
man might make an employee’s work unnecessarily difficult. An imprudent 
general manager might lead the corporation to financial plight with a 
resultant cut in payroll. Yet it is clear that in neither instance is an employee 
free to interlope in the company’s selection of these men.?® A direct interest 
in the activity undertaken is always necessary for employee conduct to fall 
within the rubric of mutual aid or protection. It would seem, however, that 
only where the activity does not interfere with legitimate management pre- 
rogatives is it protected. 

The extensive area of conduct encompassed by activities for mutual aid 
or protection is indicated by a holding that employees who appear before 
a legislative committee considering a proposed workmen’s compensation 


7* NLRB v. Reynolds International Pen Co., 162 F.2d 680 (7th Cir. 1947). 
7 NLRB. v. Phoenix Mutual Life Ins. Co., 167 F.2d 988 (7th Cir. 1948). 


* Joanna Cotton Mills v. NLRB, 176 F.2d 749 (4th Cir. 1949); NLRB v. Reynolds 
International Pen Co., supra note 26. 
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law, are protected under the Act.?® The court properly noted that em- 
ployees would have a direct and very real interest in the passage of such a 
law. Here, however, a slightly different situation is involved. It should be 
noted that the activity is not directed toward the employer and it is not 
within his power to fulfill the employee wishes. He must, nevertheless, 
grant his employees a leave of absence to attend such a hearing unless he 
can show good cause for refusal.*° 

A more recent case has held that a wildcat strike called for the purpose 
of protesting against proposed legislation dealing with safety regulations 
in coal mines was not protected.3! The cases cannot be readily distinguished 
on the basis of their reasoning. Certainly safety provisions have a very grim 
importance to miners. It cannot be denied that when they voice opposition 
to what they fear is inadequate safety legislation, they are acting for their 
“mutual aid or protection.” The cases may be reconciled only if the 
measures adopted by the employees in each situation are deemed important. 
In one instance a single employee left his post to attend a committee hear- 
ing; in the latter case the brunt of a wildcat strike was brought to bear 
against an employer who was powerless to placate the strikers by granting 
their demands.*? In this situation sound policy considerations would dictate 
that the employer be allowed to extract himself from this dilemma by dis- 
charging the strikers. The harassment of the employer, although a legiti- 
mate weapon of labor in many instances, should not be sanctioned as an 
end in itself. 


UNPROTECTED ACTIVITY 


As has been indicated, a consideration of basic importance in deter- 
mining protected activity is whether the employee conduct is designed 
to attain a benefit. It is not true, however, that in all cases where an activity 
advances the interests of the employees it is necessarily protected. In classi- 
fying employee conduct under the Act, the initial considerations are 
whether it is “concerted” and “for mutual aid or protection.” If it appears 
that it properly can be considered within the purview of this statutory lan- 
guage, a second step in analyzing the activity must be taken. It must be 
remembered that Congress in enacting the National Labor Relations Act 
was motivated by the interests of the public as a whole. Although labor 
is the primary beneficiary under the Act, it has not been insulated from 
valid exercises of the state police power; labor unions have not been blessed 


* Bethlehem Ship Building Corp. v. NLRB, 114 F.2d 930 (1st Cir. 1940). 
See note 80 infra. 
™ NLRB v. Bretz Fuel Co., 210 F.2d 392 (4th Cir. 1954). 


* The courts have generally frowned upon wildcat strikes. Harnischfeger Corp. 
v. NLRB, 207 F.2d 575 (7th Cir. 1953); NLRB v. Warner Bros. Pictures, 191 F.2d 217 
(9th Cir. 1951). 
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with the power to adopt illicit measures. Thus, where in the course of a 
labor dispute there is a seizure of an employer’s property through a sit- 
down strike, employees forfeit their rights under the Act.®* Here it can 
be said that the employees were definitely acting for their benefit. This, 
however, is only one-half the test; the right to strike as defined in Sec- 
tion 13 of the Act ** includes only a lawful strike.*5 Violations of local 
law committed during the course of picketing also withdraw employees from 
the protection of Section 7.36 Mass picketing, which presents such a fore- 
boding force at the scene of a labor dispute that it conveys an unspoken 
threat, may not only forfeit the rights of the picketing employees, but can 
also be enjoined.’7 

It is not clear how grave a law violation by a striking employee must 
be to deprive him of the protection of the Act. The Board has established 
what is called the “reprehensible test.” °8 Activity may fall within the 
popular definition of “reprehensible,” however, without being a Section 7 
outcast.” The word necessitates so much subjective judgment in its applica- 
tion that it has dubious utility in explaining the result of a given case. Two 
of the circuits have manifested a willingness to countenance disturbances of 
a minor nature in the course of picketing. Indeed, where strikes become 
prolonged and temper taut, threats and insults inevitably are followed by 
fistfights. Where they are of a minor nature and are entered with equal 
willingness by both sides, it would not seem that the policy of the Act 
would be corrupted by accepting them as an inevitable by-product of 
heated labor disputes. Where the disturbance is of a more serious nature 
and it is directed toward intimidating “strike-breakers,” it is settled that 
the Board is without power to order the reinstatement of the strikers who 
participated in the violence.*! It is not necessary that the strikers’ trans- 
gressions result in criminal conviction.*? It is not the conviction which 


* Labor Board v. Fansteel Corp., 306 U.S. 240, 59 Sup. Cr. 490 (1939). 

*29 U.S.C. § 163 (1947), reads as follows: “Nothing in this Act, except as spe- 
cifically provided for herein, shall be construed so as either to interfere with or impede 
or diminish in any way the right to strike, or to affect the limitations or qualifications 
on that right.” 

* Note 33 supra. 

* Republic Steel Corp. v. NLRB, 107 F.2d 472 (3d Cir. 1939). 

* NLRB v. Indiana Desk Co., 149 F.2d 987 (7th Cir. 1945); H. N. Thayer Corp., 
99 NLRB No. 165 (1952). 

* Armour & Co., 25 NLRB 989 (1940); Harnischfeger Corp., 9 NLRB 989 (1938). 

* See Justice Frankfurter’s dissent in NLRB v. International Brotherhood of Elec- 
trical Workers, 346 U.S. 464, 74 Sup. Ct. 172 (1953). 

“ NLRB v. Coal Creek Coal Co., 204 F.2d 579 (10th Cir. 1953); NLRB v. Stackpole 
Carbon Co., 105 F.2d 167 (3d Cir. 1939). 

“NLRB v. Kelco Corp., 178 F.2d 578 (4th Cir. 1949); Republic Steel Corp. v. 
NLRB, 107 F.2d 472 (3d Cir. 1939); Nashville Corp., 94 NLRB No. 233 (1951); Perry 
Norvell, 80 NLRB No. 47 (1948). 

“© NLRB v. Kelco Corp., supra note 41. 
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dictates against their reinstatement but basic and compelling policy con- 
-siderations. The spirit of the Act would be distorted by fostering the dis- 
ruptive effect of violence during labor disputes. 


EFFECT OF LOCAL LAW 


The National Labor Relations Act does not specifically forbid violence 
or other unlawful activity in the course of concerted activities. Neverthe- 
less, as has been indicated, violations of state law may have the effect of 
withdrawing an employee from the protection of Section 7. It is not 
accurate to state, however, that state law can qualify or restrict rights 
afforded an employee under the Act. Rather it is because the conduct has 
such a disruptive effect on labor relations that it is deemed not to be within 
the scope of Section 7. The fact that it may also violate state law is 
merely a legal coincidence. This consideration has no binding effect on 
the Board or the courts in determining whether the activity is protected 
under the Act.** Indeed, rather than state law defining and qualifying con- 
certed activity, the opposite is true. A state may not impose sanctions on 
the exercise of rights which the Board and federal courts find to be within 
the protective veil of the Act.*# Recently the Supreme Court has gone one 
step further in holding that where employee conduct is specifically declared 
an unfair labor practice under the Act, Congress has pre-empted the field 
and state courts are precluded from assuming jurisdiction to enjoin the 
conduct.*® The status of the law at the present time then enables state 
courts to act only in an area where the employee conduct is neither pro- 
hibited by the Federal Act nor protected by one of its provisions.*® 


ACTIVITY WHICH CONTRAVENES FEDERAL LAW 
OR POLICY 


Under Section 8(b)(1) of the Act it is made an unfair labor practice 
for a union to restrain or interfere with employees in the exercise of their 
rights under Section 7. The latter, under the Taft-Hartley amendments, 
includes the right to refrain from participating in concerted activities. It 


** Amalgamated Assoc. v. Wisconsin Employment Relations Board, 340 U.S. 383, 
71 Sup. Cr. 359 (1951); NLRB v. Stackpole Carbon Co., 105 F.2d 167 (3d Cir. 1939); 
H. N. Thayer Corp., 99 NLRB No. 165 (1952); Nashville Corp., 94 NLRB No. 233 
(1951). 

“ Ibid. 

“ Garner v. Teamsters, Chauffeurs, and Helpers Union, 346 U.S. 485, 74 Sup. Ct. 
161 (1953). Professor Sullivan’s article to be published in the Summer 1955 issue of the 
Law Forum analyzes the sweeping effect of this decision. 

“State courts could properly enjoin conduct as in: International Union v. Wis- 
consin Employment Board, 336 U.S. 245, 74 Sup. Ct. 177 (1949) (intermittent work 
stoppages); Labor Board v. Fansteel Corp., 306 U.S. 240, 59 Sup. Cr. 490 (1939) (sit- 
down strike). 
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would follow, then, that activities which violate 8(b)(1) of the Act cannot 
be within the protection of Section 7.47 Employees who engage in an unfair 
labor practice, by interfering with or coercing “scabs,” would automatically 
lose the paternal cloak of “concerted activity.” Otherwise the policy behind 
8(b)(1) would be futile. The administration of the Act would be tortured 
by the incongruity of having a particular activity declared an unfair labor 
practice in one section and protected as a legitimate exercise of employee 
rights in another. 

Where contravened by employee conduct, federal law and policy have 
a very definite effect upon otherwise protected activity. This has been 
commonly termed the “unlawful purpose doctrine.” #® Thus, a strike for 
the purpose of compelling an employer to grant a union exclusive recogni- 
tion in violation of the Board’s certification of another bargaining agent 
would not be protected.*® The Board has reasoned that it would not 
effectuate the policy of the Act to reinstate strikers who had acted in 
defiance of the certification. It should be noted also that it would be an 
unlawful labor practice for an employer to recognize one of two rival 
unions at a time when the Board has undertaken investigation for certifica- 
tion purposes.” A strike at this stage would have the effect of forcing the 
employer to commit an unfair labor practice and would fall into disrepute 
under the “unlawful purpose doctrine.” 

Another application of this doctrine is found where a union strikes for 
exclusive recognition at a time when a certification proceeding is pending 
before the Board. It has been held that a strike for recognition at this point 
in the bargaining process interferes with the election procedures of the 
Board and that an employee who participates may lawfully be discharged.® 

Activity which is undertaken before the Board is asked to conduct cer- 
tification procedures is protected. Where two competing unions demand 
exclusive recognition and strike for this purpose, the Board has held the 
strikers do not violate either 8(b)(4)®? or 8(b)(1) of the Act.53 The em- 
ployer is thus placed in a position whereby he cannot end the strike by 
recognizing one of the competing unions. In doing so he would run the 
risk of violating § 8(a).5* In this situation his wisest course of action would 


“Perry Norvell, 80 NLRB No. 47 (1948). 

“NLRB v. Indiana Desk Co., 149 F.2d 987 (7th Cir. 1945). 

“Thompson Products, Inc., 70 NLRB 13, vacated, 72 NLRB 886 (1947). 

© Midwest Piping and Supply Co., 63 NLRB 1060 (1945). 

5 Hoover Co. v. NLRB, 191 F.2d 380 (6th Cir. 1951). 

* Note 47 supra. 

8 Ibid. 

™“ He would be jeopardized by the express language of this section, 29 U.S.C. § 158 


(1935), which provides: “It shall be an unfair labor practice for an employer— 
(1) to interfere with, restrain, or coerce employees in the exercise of the rights 


guaranteed in section 7; 
(2) to dominate or interfere with the formation or administration of any labor 


organization or contribute financial or other support to it.” 
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be to invite the Board of conduct certification proceedings. The strike 
would then lose its legitimate character. As has been indicated, at this stage 
it would interfere with the Board’s election procedure and in addition be 
inflicted with the fatal stigma of having an unlawful purpose. 

Although an employee may act independently of his union and remain 
within the protection of the Act,®> the Board and the federal courts have 
frowned upon wildcat strikes and other militant minority activity within a 
bargaining unit.5® The result in these cases emanates from the premise that 
minority action in calling a wildcat walkout may interfere with collective 
bargaining undertaken by a duly authorized representative.®7 The policy 
behind these decisions is obvious. Where a malcontent minority within a 
unit takes action which is inconsistent with the course of action adopted 
by the majority representatives, two evils result which the Act was designed 
to prevent. First, instead of attaining industrial peace by recognizing the 
certified representative, the employer may be faced with continually con- 
flicting demands from employee groups. Industrial tranquillity within a 
unit which is constantly torn by internal dissension is impossible and col- 
lective bargaining by the employer futile. Second, the employees who con- 
stitute the majority within a unit, if the election procedures of the Board 
are to be respected, are entitled to have their wishes prevail. As is the case 
in any election, the defeated minority must yield to the policy of the victors. 
The interference with the bargaining policy of the majority, the advance- 
ment of conflicting proposals, and the resultant harassment of both em- 
ployer and bargaining agent, cripple valuable rights won through the pro- 
cedures of the Board. 

Where action by the minority does not conflict with any union directive 
or policy it is not clear to what extent it is protected. Although the cases 
are careful to point out that certification by the Board does not prevent 
employees from presenting grievances without the intervention of the union, 
at least one federal circuit has adopted an approach which seriously hampers 
any collective action without union authorization. In NLRB v. Illinois Bell 
Telephone Co.,58 the company had a contract with a union representing its 
Chicago employees. A union representing employees outside Chicago threw 
pickets around the Chicago installation. Chicago employees who refused 
to cross the picket line were demoted. The court in holding that they were 
not engaged in protected concerted activity stated: 


“They neither sought nor were entitled to receive any aid or protec- 
tion from respondent. That was the function of C.T.T.U., the duly 


* Note 4 supra. 
Note 32 supra. 
* Harnischfeger Corp. v. NLRB, 207 F.2d 575 (7th Cir. 1953); NLRB v. Warner 
Bros. Pictures, 191 F.2d 217 (9th Cir. 1951); NLRB v. Draper Corp., 145 F.2d 199 
(4th Cir. 1944). 
58189 F.2d. 124 (7th Cir. 1951). 











140 LAW FORUM [VoL. 1955 


selected and existing bargaining representative for the unit of which 
the involved employees were a part.” 5° 


The language of this case can be carried to an unwise extreme. Certainly 
employees should be allowed to present grievances to their employer with- 
out exposing themselves to discharge as long as their demands do not con- 
flict with the bargaining policy asserted by their representative. An em- 
ployer should not be allowed to silence his employees merely because they 
have a bargaining agent. As long as the activities of the minority do not 
place the employer in the position of attempting to placate conflicting 
demands, there is no merit in prohibiting employees from speaking for 
themselves. Otherwise employee proposals which are entitled to the dignity 
of open and uninhibited declaration will be confined to the ignominy of 
washrooms. The decision in the J/linois Bell case, then, should be confined 
to its facts. If its effect is restricted to prohibiting wildcat strikes it would 
have the merit of preserving industrial peace without seriously hampering 
the individual worker’s right to engage in concerted activity. 


THE EFFECT OF COLLECTIVE BARGAINING 
AGREEMENTS 


Although the right to strike is a precious labor weapon in industrial 
relations and a basic form of concerted activity, it may be bargained away 
by contract. It is well established that where a contract contains a no- 
strike clause, employees who strike in violation of this provision may law- 
fully be discharged under the Act.®° The same principle applies where 
employees do not strike but make demands inconsistent with the terms of 
the agreement. The employer is free in this instance to treat the employees 
as if they had severed their employment and to hire replacements.*! The 
Act does not forbid the discharge of an employee for the repudiation of 
his agreement. Thus where a contract does not contain a no-strike clause 
but the employees strike in violation of an agreement to give the employer 
a reasonable time to investigate safety grievances, the strikers may be dis- 
charged.® The principle has not been extended to provisions regarding 
strikes in a union’s own constitution however. The failure of a union in 
calling a strike to abide by its own charter does not abridge its rights nor 
make the strike an illegal one under the Act.® 

The rule had been established that although the contract contains a 


Id. at 128. 

“NLRB v. Rockaway News Supply Co., 345 U.S. 71, 73 Sup. Ct. 71 (1953); 
NLRB v. Columbian E. & S. Co., 96 F.2d 948 (7th Cir. 1938). 

“NLRB v. Sands Manufacturing Co., 306 U.S. 332, 59 Sup. Ct. 508 (1939). 

@ NLRB v. American Manufacturing Co. of Texas, 203 F.2d 212 (5th Cir. 1953). 

“© NLRB v. Deena Artware, Inc., 198 F.2d 645 (6th Cir. 1952). 
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no-strike clause, the union could still strike for matters not covered in the 
agreement.** Recently, however, Section 8(d) of the Act has been em- 
ployed in a novel fashion by one federal circuit to preclude any kind of an 
economic strike for the duration of the contract.®* Up to the present time 
this Section of the Act has received a more limited application. It requires 
that where a collective bargaining agreement exists, sixty days notice be 
given by the union before resorting to a strike for the purpose of obtaining 
a new contract or modifying the terms of the old one. Application, how- 
ever, was confined to strikes called at the termination of existing contracts. 
The statute provides that the terms and conditions of the old contract con- 
tinue in force for “a period of sixty days after such notice is given, or until 
the expiration date of the contract, whichever occurs later.” ** Thus em- 
ployees who went on strike at the termination of a contract without giving 
the requisite notice, and sought modified terms in a new contract, could 
lawfully be discharged.** 

The court in the United Packinghouse case ® has read a far more 
sweeping portent into this legislation. Now, in spite of the express language 
of the Act, the sixty day notice provision of 8(d) has been construed to 
negate any economic strike for the duration of any collective bargaining 
agreement. In effect, this construction reads a no-strike clause into every 
contract.”° In two recent cases the Board has followed the doctrine of the 
United Packinghouse case." In doing so it has employed cautious language 
but the effect of its decisions is the same. The Board has been careful to 


note: 
rw) 


“Our interpretation preserves the right to strike in all circumstances 
where the parties have provided in their agreement for negotiating sub- 
stantial changes in its provisions—if the statutory requirements of Sec- 
tion 8(d) are met. Moreover, our decision has no bearing on the right 
to strike for reasons or purposes other than to obtain contract modi- 
fication or termination.” ™ 


“ Mastro Plastics Corp., 103 NLRB 511 (1953). Affirmed, 26 L.C. 68, 584 (2d 
Cir. 1954). 

® United Packinghouse Workers of America, C.1.O. v. NLRB, 210 F.2d 325 (8th 
Cir. 1954). 

* Boeing Airplane Co. v. NLRB, 174 F.2d 988 (D.C. Cir. 1949). 

* 29 US.C.A. § 158 (1947). 

Note 66 supra. 

© Note 65 supra. 

® Although the court’s construction is backed up by the legislative history of the 
Act, (see 210 F.2d at 332, 333) it is difficult to justify the result by the literal language 
of 8(d). If this was the intent of Congress the draftsman concealed it with remarkable 
cunning. 

"Snively Graves, 34 LRRM 1568 (1954); Lion Oil Co., 34 LRRM 1411 (1954). 

” Lion Oil Co., note 71 supra, at 1412. 
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Note that the Board did not state that it was still permissible to strike for 
matters not contained in the contract. Any attempt to bind the employer 
to additional benefits during the duration of the contract would have con- 
tract modification as its goal. As such it would be illicit under the construc- 
tion afforded 8(d). For all practical purposes, then, the right to strike has 
been preserved only in one circumstance—where it is incited by an unfair 
labor practice of the employer. One may question the validity of the statu- 
tory construction which has led to this result. 


GOOD CAUSE FOR DISCHARGE UNDER SECTION 10(c) 


Section 10(c)*8 of the Act makes it clear that an employer may always 
discharge an employee for proper cause. It may be said that 10(c) defines 
employer activity that is protected. It becomes important, then, to deter- 
mine how management’s normal prerogative of hiring and firing may be 
exercised without conflicting with employee rights under Section 7. 

The mere fact that an employee engages in concerted activity does 
not preclude the possibility of his lawful discharge. A worker during the 
course of concerted activity may commit acts against his employer which 
constitute good cause for his release from employment. Therefore, where, 
in the course of an economic strike, television technicians published and 
distributed handbills criticizing the caliber of television programs broadcast 
by the company, they could be discharged for cause under 10(c).7* The 
Supreme Court reasoned that their acts were comparable to physical sabo- 
tage and could be viewed apart from the concerted activity to determine 
whether the employer had good cause for discharge. The dissenting jus- 
tices * were of the opinion that the holding of the court improperly em- 
ployed Section 10(c) to curtail employee rights under Section 7. Theo- 
retically, it would seem that this application of 10(c) need not interfere 
with concerted activity. The court, however, has undertaken the very deli- 
cate task of balancing the conflicting interests protected by Sections 7 
and 10(c) of the Act. Furthermore, it must be cautioned that the Court’s 
concept of “sabotage” should not be extended to cover all acts that might 
be “disloyal.” Employees who sabotage their employer’s product are indeed 
disloyal, but all disloyal employees are not saboteurs. An employee who 
strikes against a benevolent employer is disloyal, besides being an ingrate, 
but this in itself does not justify his discharge. 


*29 U.S.C.A. § 160 (Supp. 1953). The pertinent part of the section reads: “No 
order of the Board shall require the reinstatement of any individual as an employee 
who has been suspended or discharged, or the payment to him of any back pay, if such 
individual was suspended or discharged for cause.” 

“NLRB v. International Brotherhood of Electrical Workers, 346 U.S. 464, 74 
Sup. Ct. 172 (1953). 

*® Justices Frankfurter, Black and Douglas dissented. See Note 39 supra. 
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It should be noted that a 10(c) question would arise only where the 
employee is at the time of his discharge engaged in concerted activity or 
has participated in such activity toward his employer in the past. Sections 
8(a)(1) and 8(a)(3) make discharges unlawful only where they interfere 
with concerted action or constitute reprisal against employees for having 
participated in such activity.** Thus where an employee has not engaged 
in any form of concerted activity, his discharge could not be discrimina- 
tory.”7 An employer by exercising his normal prerogative could fire him 
for a fanciful reason or no reason at all. It is only where an employee has 
taken part in action against his employer that the latter must produce a 
good reason for his discharge. It has been said that the burden of proving 
a discharge discriminatory rests with the Board.’® In a context of anti- 
union animus, however, it is not difficult for the Board to draw the infer- 
ence that an employee who was fired, following concerted activity on his 
part, was the victim of a discriminatory discharge.7® Thus an employer 
in this instance may not release an employee for an arbitrary reason. For 
all practical purposes he must show that the discharge was motivated by 
sound business reasons and not the concerted activity of the employee.*° 


THE EMPLOYEE’S RIGHT TO REINSTATEMENT 


Throughout this note it has been indicated that an employee may be 
reinstated by the Board following a discriminatory discharge. It should be 
noted, however, that his reinstatement does not come as a matter of right. 
The mere fact that a striking employee is engaged in concerted activitiy 
does not ipso-facto immunize him from discharge. The courts have recog- 
nized and protected the employer’s right to fight economic strikes by hiring 
replacements. Strikers replaced in this manner need not be re-hired,*! and 
the Board is powerless to order their reinstatement.8* On the other hand, 
employees engaged in a strike provoked by the unfair labor practice of 
their employer may be reinstated by the Board. In all cases the Board is 


* Note 10 supra. 

™ Under the language added to Section 7 by the Taft-Hartley amendment, how- 
ever, an employee has the right to refuse to participate in concerted activities. See 
Printz Leather Co., Inc., 94 NLRB No. 209 (1951). 

*® Note 65 supra. 

* NLRB v. Williams Lumber Co., 195 F.2d 669 (4th Cir. 1952); Chautauqua Hard- 
ware Corp., 99 NLRB 723 (1953). 

* The doctrine is generally accepted that where an employee is in fact engaged in 
concerted activity he may not be fired for reason of such conduct although the em- 
ployer in good faith believed that this was not protected activity under the Act. See 
Salt River Valley Water Users’ Assoc. v. NLRB, 206 F.2d 325 (9th Cir. 1953); Cusano 
v. NLRB, 190 F.2d 898 (3d Cir. 1951); Whiten Machine Works, 100 NLRB 279 
(1952); Ohio Associated Telephone Company, 91 NLRB 932 (1950). 

** NLRB v. MacKay, 304 U.S. 333, 58 Sup. Cr. 904 (1938); Kansas Milling Co. v. 
NLRB, 185 F.2d 413 (10th Cir. 1950). 

“Note 81 supra. 
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under no legal compulsion to force reinstatement. It will do so only when 
in its discretion it effectuates the policy of the Act. 


CONCLUSION 


After considering the varied and complex forms that employee activity 
may assume, one can appreciate the delicate function which the Board and 
the federal courts must perform in settling labor disputes. The guiding 
purpose behind the National Labor Relations Act is to preserve industrial 
peace. Implicit in this objective is the theory that strikes, and other forms 
of industrial unrest, emanate from the irritants of unfair labor practices. 
In determining that area of conduct which should be free of employer 
restraint, the Board and the courts have been faced with the unhappy task 
of respecting the employer’s prerogative to hire and fire for legitimate 
business reasons while protecting the employee’s right to exert economic 
pressure on his employer. The two objectives are of necessity incompatible. 
In attempting to find the legal Utopia between conflicting poles, subjective 
values and motivations must flavor the decisions. In this respect it may be 
concluded that the law of concerted activity merely reflects the changing 
values that have motivated Congress, the Board, and the courts in attempting 
to solve a problem that does not lend itself to solution. To predict a “trend” 
in this area of the law would, therefore, be as foolhardy as attempting to 
determine the social forces and convictions which will find acceptance in 
succeeding generations. 


Gus SvoLos 

















Case Comments 


CONSTITUTIONAL LAW —Use of Eminent Domain for Aesthetic Pur- 
poses. (Federal) 


The District of Columbia Redevelopment Act of 19451 authorizes the 
National Capital Park and Planning Commission? to designate specific 
areas as substandard. Pursuant to this designation, the District of Columbia 
Redevelopment Land Agency acquired title to the property within the 
project area by purchase, gift, or eminent domain. The area was then re- 
developed according to a comprehensive and general plan developed by 
the Planning Commission. Project Area B was the first such project area.® 
Petitioner, the owner of a department store within the project area, sought 
to enjoin the condemnation of his property.* Petitioner alleged (1) that 
the property in question was not substandard; (2) that the property would 
be redeveloped for private, not public, uses.5 The three-judge district court 
upheld the constitutionality of the Redevelopment Act, but limited its 
application to conditions injurious to the public health, safety, morals, and 
welfare. On appeal, held: Petition dismissed. Aesthetic considerations will 


*60 Srat. 790, D.C. Cope § 5-701 et seq. (1951). 

* Hereafter referred to as the Planning Commission. 

* Surveys reveal that in Area B, 64.3% of the dwellings were beyond repair, 18.4% 
needed major repairs, only 17.3% were satisfactory; 57.8% of the dwellings had out- 
side toilets, 60.3% had no baths, 29.3% lacked electricity, 82.2% had no wash basins 
or laundry tubs, 83.8% lacked central heating. Schneider v. District of Columbia, 117 
F. Supp. 705 (D.C. Dist. 1953), aff'd, Berman v. Parker, 348 U.S. 26, 78 Sup. Ct. 98 
(1954). 

Statistics of the Bureau of Vital Statistics of the District Health Department for 
Census Tract No. 60, within which Project Area B lies, include: (1951) 

Census Tract Entire District 
No. 60 of Columbia 


Death Rate per 1000 Population 15.6 10.1 
Death Rates from Tuberculosis per 100,000 Population 83.7 35.5 
Death Rate from Syphilis per 100,000 Population 41.8 7.1 


Schneider v. District of Columbia, 117 F. Supp. 705, 709 (D.C. Dist. 1953). 


* An issue was raised as to whether or not sufficient standards were set forth by 
which the Planning Commission could determine the boundaries of the project area. 

The District Court stated: “We have in the statute no measuring means by which 
to tell why one property on Fourth Street is to be seized, or can be seized validly, 
while another property on the same side of the same block, or across the street is not 
included in the area to be condemned.” Schneider v. District of Columbia, 117 F. 
Supp. 705, 721 (D.C. Dist. 1953). 

The Supreme Court dismissed this issue as follows: “It is not for the courts to 
oversee the choice of the boundary line nor to sit in review on the size of the par- 
ticular project area.” Berman v. Parker, 348 U.S. 26, 35, 78 Sup. Ct. 98, 104 (1954). 


*It has been determined that there is no objection to turning over property to 
private individuals as long as the public use is accomplished. People ex rel. Gutknecht 
v. City of Chicago, 3 Ill.2d 539, 121 N.E.2d 791 (1954). 

° Schneider v. District of Columbia, 117 F. Supp. 705 (D.C. Dist. 1953). 

A similar statute has been held constitutional in Illinois. People ex rel. Gutknecht 
v. City of Chicago, 3 Ill.2d 539, 121 N.E.2d 791 (1954); People ex rel. Tuohy v. City 
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support the use of the power of eminent domain. It is within the power of 
the legislature to determine that the community should be beautiful as well 
as healthy, spacious as well as clean, well-balanced as well as carefully 
patrolled. Berman v. Parker, 348 U.S. 26, 78 Sup. Ct. 98 (1954). 

The constant expansion of governmental powers and functions has, by 
necessity, curtailed some individual rights. Resistance to this growth is 
perhaps most sharply defined where the government attempts to expand 
the power of eminent domain. This power is constitutionally limited to 
taking for a “public use.” 7 What constitutes a “public use,” however, has 
always been a difficult question. “Public use” in the principal case was 
limited by the district court to those areas within the scope of the police 


of Chicago, 394 Ill. 477, 68 N.E. 2d 761 (1946); Zurn v. City of Chicago, 389 Ill. 114, 
59 N.E.2d 18 (1945). 

Other states holding redevelopment acts constitutional include Alabama, Opinion 
of the Justices, 254 Ala. 343, 48 So.2d 757 (1950); Arkansas, Rowe v. Housing Au- 
thority, 220 Ark. 698, 249 S.W.2d (1952); California, Redevelopment Agency of City 
and County of San Francisco v. Hayes, 122 Cal. App.2d 777, 266 P.2d 105 (1954); Missouri 
Herzinger v. Mayor and City Council, 203 Md. 49, 98 A.2d 87 (1953); Michigan, In re 
Slum Clearance, 331 Mich. 714, 50 N.W.2d 340 (1951); New York, Matter of Murray 
v. LaGuardia, 291 N.Y. 328, 52 N.E.2d 884 (1943); New Jersey, Redford v. 
Board of Commissioners, 137 N.J.L. 356, 59 A.2d 641 (1948); Ohio, State ex rel. 
Bruestle v. Rich, 159 Ohio St. 13, 110 N.E.2d 778 (1953); Oregon, Foeller v. Housing 
Authority, 198 Or. 205, 256 P.2d 752 (1953); Pennsylvania, Belovsky v. Redevelopment 
Authority, 357 Pa. 329, 54 A.2d 277 (1947); Rhode Island, Ajootian v. Providence Re- 
development Agency, 80 R.I. 73, 91 A.2d. 21 (1952); Tennessee, Nashville Housing 
Authority v. City of Nashville, 192 Tenn. 103, 237 S.W.2d 946 (1951); Virginia, Hunter 
v. Norfolk Redevelopment and Housing Authority, 195 Va. 326, 78 S.E. 2d 893 (1953). 

Redevelopment Acts have been held unconstitutional in Florida, Adams v. Hous- 
ing Authority, — Fla. —, 60 So.2d 663 (1952); and Georgia, Housing Authority of 
City of Atlanta v. Johnson, 209 Ga. 560, 74 S.E.2d 891 (1953). 

*The Fifth Amendment to the Constitution concludes, “. . . nor shall property 
be taken for public use without just compensation.” U.S. Const. amend. V. It is 
necessarily implied that private property cannot be taken by eminent domain for private 
uses, with or without compensation. 

*“Public use” has been recognized as impractical to define in Brown v. Gerald, 
100 Me. 351, 61 Atl. 785 (1905); Pocantico Waterworks Co. v. Bird, 130 N.Y. 249, 
29 N.E. 246 (1891); Wisconsin Water Co. v. Winans, 85 Wis. 26, 54 N.W. 1003 (1893). 

In Brown v. Gerald, supra, at 361, the court states: “The term ‘public use’ is 
difficult of exact definition and many courts have avoided giving one. . . . In an in- 
evitable changing world an attempt to do so would be unwise if not futile.” 

“Public use” has been defined as public service or employment, and that conse- 
quently to make a use public a duty must devolve upon the party seeking to take 
property by eminent domain to furnish the public with the use intended, and the public 
must be entitled as of right to use or enjoy the property taken. 2 NicHots, EMINENT 
Domain 430 (1950). See, Shasta Power Co. v. Walker, 149 Fed. 568 (1906); Cleveland 
Ry. Co. v. Polecat Drainage, 213 Ill. 83, 72 N.E. 684 (1904); Paine v. Savage, 126 Me. 
121, 136 Atl. 664 (1927); but it should be noted that even under this narrow definition 
a public use could be limited to a small or restricted locality. Pocantico Water Works 
Co. v. Bird, 130 N.Y. 249, 29 N.E. 246 (1891). 

A broader definition of “public use” includes anything which tends to enlarge the 
resources, increase the industrial energies, and promote the productive power of any 
considerable number of inhabitants of a section, or which leads to the growth of towns 
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power; that is, public health, safety, morals, and welfare.® The Supreme 
-Court, however, taking a broader view, stated: 


“Public safety, public health, morality, peace and quiet, law and 
order—these are some of the most conspicuous examples of the tradi- 
tional application of the police power to municipal affairs. Yet they 
merely illustrate the scope of the power and do not delimit it.” 


Area condemnation is a relatively new concept.'! The use of the power 
of eminent domain to condemn whole areas is normally limited either to 
slum clearance !* or low cost housing projects.'* These have been deemed 
“public uses.” However, these established bases for area condemnation are 
not present in the instant case. For example, in answer to the petitioner’s 
allegation that his particular property was neither substandard, nor slum 
property, the Supreme Court stated: 


‘“,. Property may of course be taken for this redevelopment which, 
standing by itself, is innocuous and unoffeding.” 


Nor may the taking be justified as a project to provide housing for 
the needy, since only a little over ten percent of the area will be redeveloped 
as low rental housing.1> Thus deprived of the traditional foundations for 
area condemnation, the Court attempted to justify the taking of the prop- 
erty in question by referring to the desirability of slum prevention and to 
the necessity for well-balanced communities. Serious doubt should be raised 


and the creation of new resources for the employment of capital and labor, or mani- 
festly contributes to the general welfare and the prosperity of the whole community. 
2 Nicuots, Eminent Domain 433 (1950). See Jones v. Portland, 245 U.S. 217, 38 Sup. 
Ct. 112 (1919); Rindge Co. v. Los Angeles County, 262 U.S. 700, 43 Sup. Ct. 689 
(1923); Headrich v. Larson, 152 Fed. 93 (9th Cir. 1907); New York City Housing 
Authority v. Muller, 270 N.Y. 333, 1 N.E. 2d 153 (1936). 

“Public use” was very broadly defined in People of Puerto Rico v. Eastern Sugar 
Associates, 156 F.2d 316, 324 (1st Cir. 1946) as anything “conducive to community 
prosperity.” 

® Schneider v. District of Columbia, 117 F. Supp. 705 (D.C. Dist. 1953). 

Berman v. Parker, 348 U.S. 26, 32, 75 Sup. Ct. 98, 102 (1954). 


"For a discussion of Illinois cases dealing with area condemnation see: Comment, 
[1954] Law Forum 684. 


® Schneider v. District of Columbia, 117 F. Supp. 705 (D.C. Dist. 1953). 


* Thomas v. Housing and Redevelopment Authority, 234 Minn. 221, 48 N.W.2d 
175 (1943); Neufeld v. O'Dwyer, 193 Misc. 538, 79 N.Y.S.2d 53 (1948); In re Housing 
Authority of City of Charlotte, 233 N.C. 649, 65 S.E.2d 761 (1951); Youngstown 
Metropolitan Housing Authority v. St.Stephen’s Club, 95 Ohio App. 113, 115 N.E.2d 
82 (1952); Housing Authority of Dallas v. Higginbotham, 135 Tex. 158, 143 S.W.2d 
79 (1940). 

* Berman v. Parker, 348 U.S. 26, 35, 75 Sup. Ct. 98, 104 (1954). 

* The Planning Commission designated 31.6% of Project Area B as residential. 
The Planning Commission required that only one-third of this area be used for low- 
rental housing. Schneider v. District of Columbia, 117 F.Supp. 705 (D.C. Dist, 1953). 
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as to whether either of these positions, however desirable they may appear, 
may be the basis of a new “public use” which would justify the use of the 
power of emininet domain to seize private property.'® 

Slum prevention is, of course, a commendable project for any com- 
munity. The merits of the project, however, should not furnish a basis 
for seizing private property. To allow a non-slum property to be seized 
under the guise of slum prevention would be to invoke a rule of “con- 
demnation by association.” \s there a logical basis for condemning a par- 
ticular property because of defects in adjoining properties? Should one 
dwelling, meeting all requirements of public health and safety, be deemed 
safe from condemnation, while a similar non-offensive structure is con- 
demned because neighboring owners have caused the area to be designated 
substandard? It is submitted that such a distinction is not reasonable.’? 

It is equally difficult to justify the Court’s position that a non-slum 
property may be condemned in order to redevelop an entire area accord- 
ing to a balanced, integrated plan. Again, the desire of a community to be 
spacious, beautiful and well-balanced cannot be criticized. But this desire 
does not justify taking one individual’s property and reconveying it to 
another who agrees to redevelop the property according to a government 
agent’s judgment of what is beautiful and well-balanced. The language of 
the district court impressively enunciates this position: 


‘“.. . Suppose they (the owners) are old-fashioned, prefer single- 
family dwellings, like small flower gardens, believe that a plot of ground 
is the place to rear children, prefer fresh to conditioned air, sun to 
flourescent light. In many circles all such views are considered “back- 
ward and stagnant.” Are those that hold them “therefore blighted”? 
Choice of antiques is a right of property. Or suppose these people own 
these homes and can afford none more modern. The poor are entitled 
to what they can afford. The slow, the old, the small in ambition have 
no less right to own property than have the quick, the youth, the 
aggressive, and the modernistic or futuristic.” 1° 


On the facts in the principal case the Supreme Court would certainly 
desire to uphold the program of the Planning Commission in an effort to 
promote the beauty of our national capital. But the Court stated, “the 


* This objection is also raised in the opinion of the district court. The court 
states, “In all probability it (the plan) would enhance the beauty and the livability 
of the area... . But as yet the courts have not come to call such pleasant accomplish- 
ments a public purpose which validates Government seizure of private property.” 
Schneider v. District of Columbia, supra note 15 at 724. 


“The district court states this question as follows: 


“ 


. . if no slum exists, ... 


may the Government seize property to prevent the development of a slum?” The 
court answers in the negative. Schneider v. District of Columbia, 117 F. Supp. 705, 
715 (D.C. Dist. 1953). 


* Schneider v. District of Columbia, supra note 15 at 719. 
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power of eminent domain is merely the means to the end.”!® To the 
individual owner, however, the seizure of his property for a “non-public 
use”’ or for “aesthetic reasons” as a public use, constitutes a serious depriva- 
tion of his right to own property. The right of a legislature to require 
certain standards to be maintained in the interest of public health and safety 
is not denied.”° It is submitted, however, that private property should not 
be seized unless the taker shows a violation of the community standards, or 
a necessity based on an established public use. 

At some point the growth of governmental powers must be stemmed, 
or we are faced with the loss of substantial individual rights. This case 
presented an opportunity for limiting governmental power in the field of 
eminent domain. Instead of grasping this opportunity, the Court upheld 
the seizure of private property for “aesthetic considerations.” This broad 
language defies definition, and leaves undetermined the limitations on gov- 
ernment seizure. Surely the next decade will test the wisdom of this 
decision. 

Davip DEDoNcKER 


CONTRACTS—Mutuality of Obligation in Promisor’s Option Agreement. 
(Illinois) 


Defendant contracted to sell his liquor business, for which plaintiff 
agreed to pay a set price. The parties also agreed upon a schedule of prices 
to be paid for defendant’s liquor supply which plaintiff was to inventory 
five days later. The contract stipulated that the entire deal was to be com- 
pleted two weeks hence. Consummation of the sale was made contingent 
upon the plaintiff’s (buyer’s) acquisition of a new lease on the business 
premises from defendant’s present landlord. On the appointed day, defend- 
ant refused to allow plaintiff to take the inventory. Plaintiff sued, alleging 
an anticipatory breach of the contract.1 The trial court gave judgment for 
the plaintiff. On appeal, held: Reversed. The contract was void for “lack 
of mutuality.” Paul v. Rosen, 3 Ill. App. 2d 423, 122 N.E.2d 603 (1st Dist. 
1954).? 

In essence, defendant’s successful argument was this: According to the 


* Berman v. Parker, 348 U.S. 26, 33, 78 Sup. Ct. 98, 103 (1954). 

For a discussion on Zoning in Illinois see: Symposium, [1954] Law Forum 
pp. 167-306. 

’ Plaintiff was in error, here. Whatever the legal effect of defendant’s refusal to 
permit the inventory, it did not constitute an anticipatory breach. If anything, defend- 
ant’s refusal constituted a breach by failure to render a promised performance—that is, 
a present breach. Compare RESTATEMENT, Contracts § 314 (1932), with id. § 318. 

* The abstract of the opinion on a prior appeal of this case is found in 343 IIl. 
App. 516, 99 N.E.2d 571 (1st Dist. 1951). 
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agreement, the buyer’s obligation to purchase my business is contingent on 
his obtaining a lease. But the buyer has nowhere promised to obtain the 
lease. If the buyer is not bound to get the lease, then he is not bound to 
buy the business. If he isn’t bound to buy, then I am not bound to sell, 
for there must be mutuality of obligation for an executory agreement to 
be enforceable. The appellate court accepted this reasoning in toto.® 

There can be no quarrel with the logic of the above argument. How- 
ever, it is indisputable that the great majority of court decisions on this point 
during the last seventy-five years have proceeded from slightly different 
premises and arrived at the opposite result.* 

The rationale of these decisions is on the technical side, but logical— 
and expedient insofar as it serves to sustain contracts which businessmen 
seem prone to make.5 : 

The reasoning runs as follows: The mutual promises were consideration 
for each other, even though plaintiff's duty to buy the business from de- 


* Paul v. Rosen, 3 Ill. App. 2d 423, 425, 122 N.E.2d 603, 605 (1st Dist. 1954). 

* Madison Square Garden v. Carnera, 52 F.2d 47 (2d Cir. 1931); Ramey Lumber 
Co. v. John Schroeder Lumber Co. 237 Fed. 39 (7th Cir. 1916); Manhattan Oil Co. v. 
Richardson Lubricating Co., 113 Fed. 923 (2d Cir. 1902); Scott v. Moragues Lumber 
Co., 202 Ala. 312, 80 So. 394 (1918); McIntire Export & Lumber Co. v. Jackson Lumber 
Co., 165 Ala. 268, 51 So. 767 (1910); Burgess Sulphite Fiber Co. v. Broomfield, 180 
Mass. 283, 62 N.E. 367 (1902); Dailey Co. v. Clark Can Co., 128 Mich. 591, 87 N.W. 
761 (1901); Ehrenworth v. Stuhmer & Co., 229 N.Y. 210, 128 N.E. 108 (1920); accord, 
Texas Co. v. Pensacola Corp., 279 Fed. 19 (5th Cir. 1922); Hawaiian Pineapple Co. v. 
Saito, 270 Fed. 749 (9th Cir. 1921); Zipperer v. Helmnly, 148 Ga. 480, 97 S.E. 74 (1918); 
Obering v. Swain-Roach Lumber Co., 86 Ind. App. 632, 155 N.E. 712 (1927); Edison 
Electric Illuminating Co. v. Thacher, 229 N.Y. 172, 128 N.E. 124 (1920); New York 
City Iron Works Co. v. U.S. Radiator Co., 174 N.Y. 331, 66 N.E. 967 (1903); Wells v. 
Alexandre, 130 N.Y. 642, 29 N.E. 142 (1891); Fuller and Co. v. Schrenk, 58 App. Div. 
222, 68 N.Y. Supp. 781 (1st Dep’t 1901), aff'd mem., 171 N.Y. 671, 64 N.E. 1126 (1902); 
cf. Friedman v. Decatur Corp., 135 F.2d 812 (D.C. Cir.. 1943); National Furnace Co. 
v. Keystone Mfg. Co., 110 Ill. 427 (1884); Reinert v. Lawson, 113 S.W.2d 293 (Tex. 
Civ. App. 1938); 1 Wututston, Contracts § 104 (Rev. ed. 1936, and especially the 
cases cited in note 8, supra; see Gutlon v. Marcus, 165 Mass. 335, 337, 43 N.E. 125 
(1896), where Mr. Justice Holmes said: “. . . When a man acts in consideration of a 
conditional promise, if he gets all that he is entitled to by his act, and if, as events 
turn out, the condition is not satisfied, and the promise calls for no performance, there 
is no failure of consideration.” 

* This, perhaps, serves to explain why most courts adopt one line of reasoning 
over another which is equally logical. 

“When it appears to a court’s satisfaction that the parties have believed them- 
selves to be making a contract, to be affecting their legal relations with each other, 
sound practical policy requires that their mutual expressions should be given an inter- 
pretation that will effectuate their belief and intention. The courts have often made 
such a statement, and none seems to have doubted its soundness. There is no reason 
for surprise in the fact that its applications show differences in breadth of under- 
standing, in willingness to fill gaps, in independence of narrowly expressed rules. It is 
quite true that courts should not and do not make contracts for the parties; but they 
should and generally do use common sense in interpreting and giving effect to serious 
transactions.” 1 Corstn, Contracts 486 (1950). 
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fendant was conditional on his own voluntary action in obtaining the lease. 
- He made no promise to get the lease, and he had an unlimited option be- 
tween getting and not getting it; but he had promised to buy the business 
subject to a condition precedent, and he did not have an unlimited option 
between buying and not buying. The only choice left him was between 
buying and not obtaining the lease. In other words, the only manner in 
which plaintiff could have avoided the duty to buy was by forbearing to 
obtain the lease. Thus plaintiff’s freedom of action had become limited 
upon signing of the agreement with defendant. This limitation of freedom 
constituted a legal detriment sufficient as a consideration for defendant’s 
promise.? 

A few courts have refused to accept the above reasoning, and have 
held that such a conditional promise does not furnish consideration for the 
seller’s promise.’ It is worth noting, however, that no Illinois decisions 


*It appears unquestionable that actual forbearance to obtain a lease would con- 
stitute consideration for a promise. The cases are collected in RESTATEMENT, CONTRACTS, 
Itt. ANNoT. §§ 75(b), 76 (1936), and 1 Wituiston, Contracts § 135 (Rev. ed. 1936). 
“In practically all cases in which an actual forbearance would be a sufficient consid- 
eration, a promise of such forbearance would be equally sufficient.” 1 Corsin, Con- 
TRACTS 417 (1950). 

A promise to forbear from an act has been held specifically enforceable. Benner 
v. Lunt, 126 Me. 167, 136 Atl. 814 (1927). In Orr v. Orr, 181 Ill. App. 148 (3d Dist. 
1913), a wife’s forbearance to request her ailing husband to change the beneficiary of 
an insurance policy was held sufficient consideration for a promise. A leading case is 
Hamer v. Sidway, 124 N.Y. 538, 27 N.E. 256, 12 L.R.A. 263 (1891) (forbearance to 
smoke, drink, swear, and gamble until reaching the age of twenty-one). 

‘This analysis is simply a paraphrase of Professor Corbin’s argument found in 
Corbin, The Effect of Options on Consideration, 34 Yate L.J. 571, 579 (1925). Compare 
the following statements, also made by Corbin: 

“A promise is not rendered insufficient as a consideration by being made ex- 
pressly conditional upon some voluntary act of the promiser himself, in case the for- 
bearance to do that act would itself be a sufficient consideration if it were bargained 
for.” 1 CorBin, Contracts 478 (1950). The cases are collected in 1 Wi£LListon, Con- 
tracts § 104 n. 13 (Rev. ed. 1936); accord, RestaTEMENT, Contracts § 79, illustration 2 
(1932). 

“A promise is not insufficient as a consideration, even though it cannot be per- 
formed without first obtaining the assent of some third person, and even though the 
third person is under no obligation whatever to give his assent. The promise may be 
expressly or impliedly conditional upon such assent being given. If such is the case, 
the failure to secure such assent would not of itself be a breach of the promise; nor 
would failure to render the promised performance in the absence of assent be a breach, 
for the reason that a condition precedent has not occurred. /n spite of this, the condi- 
tional promise is a sufficient consideration for another promise given in return. Madi- 
son Square Garden v. Carnera, 52 F.2d 47 (C.C.A.2d, 1931) (promise to stage a boxing 
match between defendant and X, if X can be induced to take part).” (Italics supplied.) 
1 Corsin, Contracts 487 (1950). 

® McCaffrey v. Knight, 282 Fed. 334 (D.R.I. 1922); Vinson v. Little Bear Sawmills, 
216 Ala. 441, 113 So. 385 (1927); Southern Fuel Co. v. Southern Ry. Co., 215 Ala. 355, 
110 So. 715 (1926); Lucas E. Moore Stave Co. v. Woodley, 213 Ala. 570, 105 So. 878 
(1925); Lucas E. Moore Stave Co. v. Kennedy, 212 Ala. 193, 101 S. 894 (1924); Wehunt 
v. Pritchett, 208 Ga. 441, 67 S.E.2d 233 (1951); Schlegel Mfg. Co. v. Cooper’s Glue 
Factory, 231 N.Y. 459, 132 N.E. 148 (1921). 
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bound the instant court to follow this minority view. The cases cited in 
the opinion ® support neither the reasoning nor the result. Each involved 
a promisor who had made an illusory (“I'll perform if I feel like it”) prom- 
ise. The only Illinois decision similar on its facts was ignored. There, the 
court reached the opposite result.!° 

The foregoing, however, does not necessarily prove that the conclusion 
which the court reached was mistaken. There are at least two other grounds 
upon which the reversal of the trial court might have been justified. 

First: Courts and commentators have long accepted the proposition 
that one party’s prospective inability to peform his duties under an execu- 
tory bilateral contract will excuse the other party from his duty to perform 
his promise.'! In the instant case, there was evidence to indicate that the de- 


Bailey v. Austrian, 19 Minn. 535 (Gil. 465) (1873), is a leading case holding that 
such a promise is not consideration for a return promise. The case has been sharply 
criticized. See, e.g., Lavery, The Doctrine of Bailey v. Austrian, 10 Minn. L. Rev. 584 
(1926). Fifty years after the decision, the Minnesota Supreme Court held that Bailey 
v. Austrian was no longer authority in Minnesota. House of Gurney v. Ronan, 187 
Minn. 150, 245 N.W. 30 (1932). It is to be hoped that Illinois will not require half a 
century to recover from Paul v. Rosen. 

The trend in judicial opinion in Alabama seems to be moving in a direction 
opposite to that of Minnesota. Scott v. Moragues Lumber Co., 202 Ala. 312, 80 So. 
394 (1918) (cited supra, n. 3), appears to have been impliedly overruled by the Alabama 
cases cited supra. 

Minnesota Lumber Co. v. Whitebreast Coal Co., 160 Ill., 85, 43 N.E. 774 (1895), 
has often been cited as holding squarely opposite to Bailey v. Austrian. Lavery, The 
Doctrine of Bailey v. Austrian, supra at 587 n. 11; 14 Minn. L. Rev. 814 (1930); Note, 
14 A.L.R. 1303 (1921). The case, however, is not in point; the action was not brought 
on the contract, but rather on the common counts for coal sold and delivered. 

* Joliet Bottling Co. v. Joliet Citizen’s Brewing Co. 254 Ill. 215, 98 N.E. 263 
(1912); Vogel v. Pekoc, 157 Ill. 339, 42 N.E. 386 (1895); In re Peterson’s Estate, 286 
Ill. App. 424, 3 N.E.2d 725 (2nd Dist. 1936). 

” Carlton v. Smith, 285 Ill. App. 380, 2 N.F.2d 116 (1st Dist. 1936). The contract 
was for the sale of a laundry business, and consummation was conditioned upon the 
buyer obtaining a new lease on the business premises from seller’s landlord. The 
buyer failed to attempt to secure the lease, and seller sued. The appellate court held 
that the contract was not void for lack of mutuality, since a promise by the buyer to 
make a reasonable effort to secure the lease could be inferred from the contract. 
There appears to have been no more reason to find an implied promise in this contract 
than in the contract involved in the principal case. Thus, had the court chose, it 
could have sustained the contract involved in the principal case and pointed to strong 
authority to support its action in so doing. However, it is not necessary to find such 
an implied promise in order to establish a consideration for the seller’s promise, as has 
been shown, supra. 

3 Wiuiston, Contracts §§ 877, et seq. (Rev. ed. 1936); 5 id. § 1305; 6 Corin, 
Contracts §§ 1255, 1256 (1950); cf., RESTATEMENT, Contracts §§ 281-287 (1932). But, 
cf., id. § 280, comment a, which sounds a note of caution in the application of the 
rule: “The rule stated ... is an illustration of the principle that prospective failure 
of consideration is as good ground for excusing performance of a promise as actual 
failure of consideration. Where there has been actual non-performance, however, 
failure is certain, while when non-performance is prospective, degrees of probability 
enter into the case. So far as concerns a discharge of a promisor because it is probable 
that the return promise will not be performed, it makes no difference whether the 
prospective failure is due to inability or wilful purpose, provided that it is certain that 
the failure is going to take place. But, where there is a question only of possibility 
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fendant’s landlord had manifested an intention to refuse a lease to the 
*plaintiff-buyer.!” 

The court might have held that the landlord’s unwillingness to grant a 
lease to plaintiff excused the defendant from performance.'® 

Second: Since the time for the inventory was fixed by the contract, and 
the time for acquisition of the new lease was not so fixed, the court might 
have concluded that obtaining the lease was a condition precedent to any 
duty of performance by defendant.* By this line of reasoning, defendant 
was excused from performing his half of the bargain because plaintiff could 
not produce the lease at the time fixed for the inventory. 

The instant court, however, adopted neither rationale. Instead it fell 
back on a thoroughly discredited application of the “mutuality” doctrine.!® 


or probability of failure of consideration, a distinction must be taken. A promisor may 
justly be required to take large risks as to the possibility of getting what he bargained 
for in return for his own performance, where this risk is due to circumstances over 
which the other party has no control, and as to which he has made no warranty or 
misrepresentation; but where the risk is due to a statement by the other promisor that 
he will not perform it, the risk of failure of consideration is wrongfully imposed and 
unless retracted discharges the other party... .” 

From the evidence introduced in the instant case, it appears that neither party 
could have sustained the burden of proof on the issue of plaintiff’s ability or inability 
to perform. Thus, in a case of this type, placing of the burden of proof is crucial. 
Authority on this point is split. “According to Williston the plaintiff need not show 
affirmatively that he could and would have performed had it not been for the repudia- 
tion. He states that the burden is upon the defendant to show that if the repudiation had 
not been made, the plaintiff would not have been able to perform. Corbin, however, 
takes the position that the plaintiff must plead and prove his ability to perform at the 
time the repudiation occurred. The question whether plaintiff or defendant has the 
burden of proof has not been presented to the Illinois courts.” Faletti, Breach, Repudia- 
tion and Damages in Contract Litigation, [1954] Law Forum 615, 626. See WILLIsToN, 
SALES § 586a (Rev. ed. 1948); 3 Corpin, Contracts § 978 (1950). 

” (Record, p. 49] The court made no mention of this evidence in the opinion, 
although the evidence was heavily emphasized in defendant’s brief. However, defend- 
ant cited not a single case holding that the plaintiff’s prospective inability to perform 
excused the defendant’s breach. 

*Cf., Arnold v. H. Piper Co., 319 Ill. App. 91, 48 N.E.2d 580 (1st Dist. 1943); 
Driensky v. Skonieczny, 209 Ill. App. 188 (1st Dist. 1917) (abstract decision). 

“ This, emphatically, was what the court did mot hold, although at first glance the 
opinion may seem to be saying the same thing in other words. In this case the court 
ruled that no contract existed or could exist until plaintiff obtained the lease. This, 
of course, gives the seller-defendant the privilege of repudiating the whole agreement 
at any time prior to the moment when plaintiff closes his deal with the landlord. On 
the other hand, a mere holding that acquisition of the lease is a simple condition 
precedent would not so privilege the defendant. In the instant case, the same result 
would be attained by either line of reasoning. However, in the requirements contracts, 
discussed infra, the result depends upon which rationale is followed. In the require- 
ments contract cases, the dangers of a casual imputation of “lack of mutuality” become 
fully apparent. 

On the related question as to when conditions not expressly made concurrent, 
will be deemed such as a matter of construction, see RESTATEMENT, ConTRACTS § 267 
(1932). 

%® RESTATEMENT, ContTRAcTS § 314 (1932); cf. RESTATEMENT, Contracts § 270; 
3 Witutston, Contracts § 830 (Rev. ed. 1936). 


* See notes 4, 6, and 7, supra. 
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If the decision in this case is accepted at face value in the future, then sev- 
eral types of bilateral contracts frequently entered into by businessmen 
may be held invalid for lack of mutuality. Foremost among these is the 
so-called “requirements” contract. 

In this type contract the buyer promises to buy, and the seller to sell, 
all the goods which the buyer requires for his business during a certain 
period of time. The buyer also promises to buy from no other seller during 
the period.!7 Apparently, the instant court would hold the contract void 
for lack of mutuality, since the buyer has not promised to take any definite 
amount of goods. He can, if he wishes, go out of business, and thus have no 
requirements.1® 

Perhaps the most significant point about all the litigation involving 
this type contract is the fact that it can easily be avoided. Counsel can 
draft a document which will accomplish exactly the same ends and avoid 
any possibility of failure through lack of mutuality. This can be accom- 
plished by putting the agreement in terms of an offer by the seller. A 
small consideration passing from the buyer to the seller makes the offer 
irrevocable.1® Then the buyer may order his goods as he requires them 
and need not fear that the seller can repudiate with impunity. 

The same point may be made with reference to the instant case. 
This litigation was unnecessary.2° Bad draftsmanship on the part of the 
attorney who drew the contract caused it. In the light of the instant 
decision, Chicago attorneys would be well-advised to take special pains 
in drafting future “promisor’s option” agreements. 


Donatp P. Moore 


“A variation of this type agreement is the “output contract,” wherein seller 
promises his entire production to buyer, and buyer agrees to purchase from no other 
producer. Both types are open to the same spurious objections on the “mutuality” 
score. 

** Sophistic as this logic may seem, it has actually been applied by a number of 
courts. And it proceeds from exactly the same false assumptions as to the nature of 
consideration that are to be found in the instant opinion. See, e.g., Schlegel Mfg. Co. 
v. Cooper’s Glue Factory, 231 N.Y. 459, 132 N.E. 148 (1921). Compare the discussion 
of an output contract in Southern Fuel Co. v. Southern Ry. Co., 215 Ala. 355, 110 So. 
715 (1926), where defendant had promised to buy, and plaintiff to sell, all the coal 
which plaintiff might produce during a certain period for a stipulated price per ton. 
“The defendant was bound to take the output of the mine, but no duty thereunder 
rested upon the plaintiff to operate the mine.” This, of course, is a complete—and 
astonishingly persistent—non sequitur. Of course, plaintiff did not have to operate the 
the mine. But the meat and meaning of the whole contract was that if plaintiff did 
mine any coal, he must sell to defendant and to no other person. And such a promise 
is consideration for a return promise. See note 6, supra. Accord, National Furnace Co. 
v. Keystone Mfg. Co., 110 Ill. 427 (1884) (semble). 

# RESTATEMENT, CONTRACTS § 47 (1932). 

It must also have been quite expensive to the litigants. The controversy went 
to trial three times, and was twice appealed. A little more care in framing the terms 
of the agreement could have avoided any question as to the respective rights of the 
parties. 
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CRIMINAL LAW-—Intent Required Under Illinois Bribery Statute. 
(Illinois) 


The defendant, a sergeant on a city police force, was suspected of 
accepting bribes from an operator of a house of prostitution. In order 
to verify these suspicions, the chief of police and a police commissioner 
contacted and agreed with the operator that they would conceal them- 
selves in the basement of the latter’s premises to witness the payment of 
money to the defendant. Through a slot in the door, they saw and 
heard the operator make a payment of $200 to the defendant who agreed 
to allow the former to stay in business. The defendant was indicted for 
the crime of bribery under Section 78 of Chapter 38 of the Illinois 
statute! The defendant contended that it was necessary under Illinois 
law to prove that both parties to the crime acted with a corrupt intent 
and that if the operator paid the money intending to enforce justice, 
the defendant could not be guilty of bribery. The jury found the de- 
fendant guilty of bribery. On appeal held: Affirmed. A mutual crim- 
inal intent between the bribe giver and the bribe taker is not necessary 
for conviction of the crime of bribery under the Illinois statute. People 
v. Lyons, 4 Ill. 2d 396, 122 N.E.2d 809 (1955). 

The Supreme Court’s decision is an express overruling of People v. 
Peters,? the leading Illinois case on this point since 1914. In the Peters 
case a state’s atorney concealed two persons in his office for the purpose 
of witnessirig the giving of a bribe by the defendant. The person who 
accepted the bribe had no criminal intenc to perform any acts in con- 
sideration of the bribe; however, the jury convicted the defendant of 
bribery under the statute. On appeal the Supreme Court held that the 
defendant was guilty merely of an attempt to bribe, since the other 
party did not have the required intent. In reaching their decision, the 
court relied heavily on the common-law background of bribery. The 
common law made no distinction between the crime of attempt to bribe 
and bribery, as they were both considered misdemeanors.t When the 
Illinois statute was passed, a separate offense of attempt or offer to bribe 
was included.5 The court construed this as a departure from the com- 


"ILL. Rev. Srat., c. 38, § 78 (1953): “Whoever corruptly, directly or indirectly, 
gives any money or other bribe . . . to any judge, justice of the peace, sheriff, .. . 
or to any legislative, executive or other officer of any incorporated city .. . with the 
intent to influence his act . . . the person so giving and the officer so receiving the 
. . . bribe, . . . with intent or for the purpose or consideration aforesaid, shall be 
deemed guilty of bribery... .” 

7265 Ill. 122, 106 N.E. 513 (1914). 

‘Itt. Rev. Srat., c. 38, § 31 (1913). This 1913 statute is substantially the same as 
section 78 of the present statute. 

‘Walsh v. People, 65 Ill. 58 (1872). 

*Tll. Rev. Stat., c. 30, § 86 (1845). 
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mon law, thus holding that unless both parties to the transaction had the 
criminal intent, there was merely an attempt to bribe. This strict inter- 
pretation of the statute as seen in the Peters case was followed not only 
to the extent of requiring proof of mutual criminal intent but also proof 
that the person accepting the bribe actually refrained from performing 
his duty in consideration of the bribe. The first indication of any 
liberalization of the bribery statute came in People v. Patillo,’ where a 
parole officer was held guilty of accepting a bribe even though it could 
not be shown that he performed any acts in consideration of the bribe. 
The court in the Patillo case, however, still required a criminal intent 
in the minds of both parties. In the present case the court has taken 
another important step toward a more liberal interpretation of the bribery 
statute by eliminating the mutual intent requirement. 

It would appear that in the light of cases from other jurisdictions 
and the language of the Illinois statute, the court in the instant case was 
justified in its construction of the statute. Even in the Peters case the 
court recognized a split of authority in other jurisdictions on the ques- 
tion of mutual intent.§ It would seem that a majority of states have not 
interpreted their bribery statutes as requiring mutual intent. The Texas 
court construed a bribery statute similar to that of Illinois as not requir- 
ing a criminal intent on the part of the acceptor of the bribe.® In an- 
swer to the argument that the crime was not actually complete unless 
both parties had the intent, the court said, “The briber, so ‘far as he is 
concerned, has committed the crime of bribery when he has corruptly, 
illegally and immorally done all that he could, and that is necessary for 
him to do, to induce an officer, corruptly and illegally, not to do his 
duty.” 1° A similar result was reached under an Arkansas statute where 
a senator was convicted of receiving a bribe even though it was proved 
that the person who gave the bribe did so merely to discover the illegal 
practice of the senator.1! Statutes similar to that of Illinois have been 
construed as not requiring a mutual criminal intent in Wisconsin,!? Maine,!8 


* People v. Borella, 362 Ill. 218, 199 N.E. 113 (1935). 

* 386 Ill. 566, 54 N.E.2d 548 (1944). 

®People v. Peters, 265 Ill. 122, 106 N.E. 513 (1914). 

® Minter v. State, 70 Tex. Cr. R. 634, 159 S.W. 286 (1913). 
Id. at —, 159 S.W. at 299. 

% Sims v. State, 131 Ark. 185, 198 S.W. 883 (1917). 


®In Williams v. State, 178 Wis. 78, 82, 189 N.W. 268, 270 (1922) the court 
answered the contention that both parties must have the criminal intent by saying, 
“Such view is not in accordance with a correct construction of the wording of the 
statute, from which it must be inferred that the offense of the giver and the taker 
are distinct in their nature.” 


8 State v. Vallee, 136 Me. 432, 12 A.2d 421 (1940). 
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New York,!* Massachusetts,!® Louisiana,* Michigan,’7 and California.* 
_ There appears to be only one jurisdiction, Colorado, which now follows 
the doctrine of the Peters case.}® 

The wording of the Illinois statute does not seem to require the court 
to follow the doctrine of the Peters case. The statute says, “Whoever cor- 
ruptly, directly or indirectly, gives any money, or other bribe . . . the per- 
son so giving and the officer so receiving any money, or other bribe. . . 
with the intent or for the purpose or consideration aforesaid, shall be 
deemed guilty of bribery... .” 2° The only basis for assuming the require- 
ment of mutual intent comes from the fact that the statute uses the word 
“and” between “the person so giving” and “the officer so receiving” the 
bribe. It seems reasonable, however, to assume that the word “and” was 
used to specify that either the giver or the receiver could be guilty of 
Separate crimes arising out of the same transaction, if either had the re- 
quired intent. 

There is one argument which might be felt to compel the Illinois court 
to interpret the bribery statute as requiring mutual criminal intent. Since 
the crime of bribery depends on a concert of action between two or more 
persons, it might be contended that one of the parties cannot be convicted 
of bribery where he alone had the intent. The fallacy of this argument can 
be shown by determining what is meant by a concert of action between the 
bribe giver and taker. The answer to this depends on what is meant by the 
term “bribery” as used in the statute. The word bribery as used in everyday 
language has come to mean a transaction in which one person gives money 
to another to influence his conduct and the other receives the money intend- 
ing to be influenced. This is not, however, the crime of bribery as set forth 
by statute, for this one transaction referred to above actually involves two 
crimes. There is the crime of the giver which requires certain actions and 
intent and there is the crime of the taker which requires different actions and 
intent. The fact that these are separate crimes is clearly illustrated by U.S. 
v. Dictrich.** In that case the court held that a bribe giver and a bribe taker 
could not be guilty of conspiracy to commit a crime because they were 
guilty of separate crimes. The court recognized that there could be a con- 
viction for conspiracy if two or more persons conspired to give or receive 
a bribe. Since the crime of the giver is entirely separate from the crime of 
the taker, it then follows that while a concert of actions between them is 


“People v. Grossman, 262 N.Y. Supp. 66 (Bronx County Court 1932). 
* Commonwealth v. Murry, 135 Mass. 530 (1883). 

© State v. Dudoussat, 47 La. Ann. 977, 17 So. 685 (1895). 

** People v. Frye, 248 Mich. 678, 227 N.W. 748 (1929). 

* People v. Bunkers, 2 Cal. App. 197, 84 Pac. 364 (1905). 

See People v. Wettengel, 98 Colo. 193, 58 P.2d 279 (1936). 

See note 1 supra. 
1126 Fed. 664 (1904). 
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necessary for the crime of bribery, all that is needed is a concert of physical 
action and not a concert of intent. 

In a case such as the one under discussion the question becomes one 
of policy and in this respect the decision in the instant case appears correct. 
A crime such as bribery is composed of two elements, the physical acts and 
the criminal intent. The defendant in the present case had the criminal in- 
tent and he performed every physical act required to constitute the crime. 
Should his crime be lessened because of what was in the mind of the other 
party? Should the fact that he has not been rewarded with the fruits of 
his crime make any difference? There appears to be no reason why the 
crime of a person who corruptly accepts a bribe should be reduced to the 
crime of attempt to bribe merely because of the state of mind of the bribe 
giver. 

Rosert M. CusBertson, Jr. 


CRIMINAL PROCEDURE—Right To Discovery In Criminal Cases. 
(Federal) 


A motion was made by the defendant in a district court criminal pro- 
ceeding for an order authorizing discovery and inspection of all statements 
made by defendants, and of those made by witnesses who were to testify 
against them. Held: Motion denied in part. In the light of Federal Rules 
of Criminal Procedure, Rules 16! and 17(c),? the defendants were entitled 
to inspect, prior to trial, statements which they themselves had made, but 
not statements made by potential adverse witnesses. United States v. Carter, 
15 F.R.D. 367 (D.D.C. 1954). 

The problem of the right to pre-trial discovery in criminal cases #* is 
part of a long and little-reported battle to improve judicial procedure in 


718 U.S.C., Rule 16 (1952). “Upon motion of a defendant at any time after the 
filing of the indictment or information, the court may order the attorney for the gov- 
ernment to inspect and copy or photograph designated books, papers, documents, or 
tangible objects, obtained from or belonging to the defendant or obtained from others 
by seizure or by process, upon a showing that the item sought may be material to the 
preparation of his defense and that the request is reasonable. . . .” 


718 US.C., Rule 17(c) (1952). “A subpoena may also command the person to 
whom it is directed to produce the books, papers, documents, or other objects desig- 
nated therein. The court on motion made promptly may quash or modify the subpoena 
if compliance would be unreasonable or oppressive. The court may direct that books, 
papers, documents or objects designated in the subpoena be produced before the court 
at a time prior to the trial or prior to the time when they are to be offered in evidence 
and may upon their production permit the books, papers, documents or objects or 
portions thereof to be inspected by the parties and their attorneys.” 

* The subject of this comment, though related, is wholly separate from the ques- 
tion of an accused’s right to an examination of the minutes of the grand jury, to a 
list of the prosecution’s witnesses, or to a bill of particulars; nor does it involve the 
right of inspection after the trial has begun. 
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the courts of this country.* Although a corresponding right in civil cases 
shas been recognized for many years,® criminal discovery was virtually un- 


known before 1900, and even today has comparatively limited recognition. 

Originally, the English courts disclaimed any duty to grant pre-trial 
inspection of evidence in a criminal case. The earliest decision® dealing 
with the problem emphatically denied the existence of any such privilege. 
According to Kenyon, C.J., “It would subvert the entire system of criminal 
law.” * 

Later decisions did recognize the right in limited areas. However, the 
courts, both in England and this country, were hesitant to expand its use. 
Some felt that since there could be no corresponding right in the prosecu- 
tion because of the self-incrimination privilege, the accused would enjoy 
too great an advantage over the prosecution.® Others reasoned that the 
accused would abuse the privilege by making “fishing expeditions” © into 
the prosecution’s case.1! Still others felt that the defendant could make a 
sufficient inspection at the trial,!* or that convictions of the guilty would 
be unduly impeded.'* However, as evidence became less a matter of the 
spoken word of a witness and more a question of complex documents, 
criminal trials became more involved, and as a result a few courts began 
to recognize that the accused was often unable to present an adequate de- 
fense because of his inability to examine closely the evidence against him.'* 
This recognition, coupled with the successful use of discovery in civil cases, 


‘For an interesting report on the problem of judicial reform, see Time, February 
21, 1955, p. 16. 

* The early common law decisions held that the courts had no power to permit 
discovery in civil cases. Gradually, this doctrine was modified, and later courts per- 
mitted inspection whenever the document was pleaded or counted upon, or was one 
which could be considered as being held in trust for the moving party. 3 WiGMore, 
Evwwence § 1858 (3d ed. 1940). The right is now generally covered by statute. 3 id. 
§ 1859 n. 1. Descriptions of the rules of civil discovery from the viewpoint of its 
practical value to a litigant are presented in GoLpsTEIN, TRIAL TECHNIQUE § 124-166a 
(1935). 

*Rex v. Holland, 100 Eng. Rep. 1248, 4 T.R. 691 (1792). 

"Id. at 1249. 

* Rex. v. Harrie, 172 Eng. Rep. 1175, 6 C. & P. 105 (1833) (accused granted the 
right to examine a threatening letter written by him prior to trial); Reg. v. Colucci, 
76 Eng. Rep. 46, 3 Fost. and F. 103 (1861) (defendant allowed to examine letters 
written to him by the prosecutrix). 

® Commonwealth v. Smith, 67 D. and C. 598 (Pa. 1949). 

“A fishing expedition” may be defined as a rummage through the opposition’s 
papers with the hope of finding something which will aid in the preparation of one’s 
case. United States v. Rosenfeld, 57 F.2d 74 (2d Cir. 1932). 

" Padgett v. State, 64 Fla. 689, 59 So. 946 (1912). 

* Comm. v. Twitchell, 1 Brewster 551 (Pa. 1868). 

* St. ex rel. Robertson v. Steele, 117 Minn. 384, 135 N.W. 1128 (1912). 

™ United States v. Ryan, 10 P.R. 186 (1917). 

















160 LAW FORUM [VoL. 1955 


resulted in a more liberal use of criminal discovery, especially in our federal 
system. 

The right of an accused to pre-trial inspection of evidence in federal 
cases has recently been restated in Rule 16 of the Federal Rules of Criminal 
Procedure.!® The rule authorizes an accused to examine impounded docu- 
ments obtained from him, and also those taken from others by seizure or 
process.1® However, the rule is not without qualifications: it is discretion- 
ary rather than mandatory,!? the requested items must be shown to be 
essential to the preparation of the defense,!* and the request must be rea- 
sonable, in the light of all facts and circumstances.1® These restrictions 
have made the rule of little value to defense attorneys in actual practice,?° 
and consequently many of them have resorted to Rule 17(c) to gain access 
to information in the hands of the prosecution. These attempts have met 
with some degree of success. In its only interpretation of Rule 17(c) to 
date, the United States Supreme Court held the rule to be applicable to 
any document or object which is “admissible as evidence, obtained by the 
government by solicitation or voluntarily from third persons.” 2! How- 
ever, the court further stated: 


“Rule 17(c) was not intended to provide an additional means of dis- 
covery. Its chief innovation was to expedite the trial by providing a time 
and a place before trial for inspection of the subpoenaed materials.” 2? 


Whatever the intention may have been, the interpretation of Rule 17(c) 
as stated gives an accused a broad latitude in pre-trial examination of the 
prosecution’s evidence which is seemingly in direct conflict with Rule 16. 
The principal case is the latest in a series of decisions which have allowed 
the defendant to examine documents or objects belonging to the prosecution, 
subject only to the broad limitation that such documents or objects, in the 
opinion of the trial court, be admissible in evidence or suitable “for im- 
peachment purposes.” 2 In the light of the increasing agitation to make 
a trial more of a search for truth than a battle of wits,?4 it seems probable 
that the federal courts will become even more prone to allow pre-trial exam- 
ination of the prosecution’s evidence. 


* See note 1 supra. 

* See notes of the Advisory Committee on Rules, Federal Rules of Criminal Pro- 
cedure, 18 U.S.C. 224 (1952). 

"Edwards v. United States, 312 U.S. 473, 61 Sup. Ct. 51 (1941). 

** United States v. Carter, 15 F.R.D. 367, 368 (D.D.C. 1954). 

*18 U.S.C., Rule 16 (1952). 

»° ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 332 (Ist ed. 1947). 

* Bowman Dairy Company v. United States, 341 U.S. 214, 220, 71 Sup. Ct. 675, 
679 (1951). 

* Ibid. 

* United States v. Carter, 15 F.R.D. 367, 371 (D.D.C. 1954). 
**See note 3 supra. 
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The right of an accused to pre-trial discovery is generally more limited 
in state than in federal courts. Only two states have adopted statutes per- 
mitting discovery in criminal cases,?> and a few states have absolutely 
denied the existence of any such right.2® The majority have granted it in 
limited situations, usually leaving the matter to the discretion of the trial 
courts.?? 

Illinois is generally said to permit discovery in criminal cases at the dis- 
cretion of the trial judge, but a careful examination of the decisions throws 
doubt on this conclusion. The Illinois case generally cited as establishing 
the accused’s right to discovery in criminal cases is People v. Gerold.** 
The accused was a city treasurer who was convicted of withholding funds 
from the city under Section 215 of the Illinois Criminal Code.”® Before 
trial, he moved to impound books and documents of the city treasurer’s 
office which had been seized by the prosecution. In reversing the convic- 
tion, the Supreme Court announced that: 


“The whole theory of our law as to the trial of one accused of crime 
is to give him an opportunity to know the charges against him so that 
he can make proper investigation and preparation for the trial. We see 
no reason why the motion of plaintiff in error should not have been 
granted by the trial court.” 8° (Emphasis supplied) 


However, in contrast to this statement, the court noted five other 
irregularities committed during the trial, several of which they called “re- 
versible errors.” *! The language used indicates that if the failure to grant 
the discovery motion had been the sole basis for the appeal, the decision 
might not have been reversed. In addition, even if this decision can be said 


* Fra. Stats. c. 909, § 18 (1924); Iowa Cope § 9326 (1924). These statutes are 
directory, not mandatory. State v. Howard, 191 Iowa 728, 183 N.W. 482 (1921). 


** State v. Jeffries, 117 Kan. 742, 232 Pac. 873 (1925). State ex rel. Robertson v. 
Steele, 117 Minn. 384, 135 N.W. 482 (1921). Note that such a denial is not a violation 
of due process. Leland v. Oregon, 343 U.S. 790, 72 Sup. Ct. 1002 (1952). 

** Padgett v. State, 64 Fla. 689, 59 So. 946 (1912); State v. Payne, 25 Wash.2d 407, 
171 P.2d 227 (1946). Within the majority rule, however, the right is granted in vary- 
ing situations. Some jurisdictions give primary emphasis to the type of evidence to be 
inspected. Comm. v. Jordan, 207 Mass. 259, 93 N.E. 809 (1911). Others grant the right 
when it is reasonably calculated to aid the defendant in preparing his defense. State v. 
Tippett, 317 Mo. 319, 296 S.W. 132 (1927). 

8265 Ill. 448, 107 N.E. 165 (1914). 

* Tit. Rev. Srat. c. 38, § 215. “If any state, county, township, city ... or other 
officer, elected or appointed under the constitution and laws of this state, . . . shall 
use, by way of investment or loan for his own use, except as authorized by law, any 
portion of the money . . . or other funds or securities intrusted to him for safekeeping, 
disbursement, transfer, or other purposes, . . . if the sum or value of the property so 
used or loaned exceeds $100, he shall be fined in double the amount used, or confined 
in the county jail not exceeding one year, or both.” 

* People v. Gerold, 265 Ill. 448, 470, 107 N.E. 165, 174 (1914). 
® Ibid. 
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to grant a right of discovery, its use as a precedent is extremely limited, 
since the documents in question were public records. Whether the same 
result would obtain in the case of private documents not ordinarily open to 
public inspection is questionable. 

Dicta in several later cases have also suggested the existence of such 
a right in Illinois,3? whereas other decisions seem to deny the existence of 
any such right.** However, this latter group further confuses the issue, since 
it is not clear whether the results are based on approval of the trial court’s 
discretion to deny the right in a particular case, or on the non-existence of 
such a right in this state. Although it may be said that there are enough 
“pegs” on which to hang a future decision granting the discovery right in 
a criminal case, no such decision has as yet been made, and if such a right 
does exist in Illinois, it has in practice been ignored. 

The question of whether the accused’s right of discovery in a criminal 
case should be expanded becomes, in the final analysis, a problem of bal- 
ancing the respective interests involved. Many valid arguments have been 
advanced on both sides of the issue.** Certainly the ideas of protecting the 
innocent and giving the accused opportunity to prepare a good defense 
are in keeping with our basic theory that it is better for one hundred 
guilty persons to escape than for one innocent man to be convicted. How- 
ever it must be remembered that all citizens of a state are parties in interest 
in every criminal trial, and they must be protected. Certainly the release 
of one hundred lawbreakers is high price to pay for the freedom of one 
innocent person. The right, if granted, could be easily abused, and would 
add to the already difficult burden of ‘proof carried by the state. It might 
well be said that an accused already has ample safeguards to insure a fair 
trial. However, the trend toward reforming judicial procedure in our 
federal system has produced a broader use of discovery by the federal 
courts, and many state courts and legislatures can be expected to adopt a 
similar policy. 

Manton L. BisHop 


"= “The fact that it (a bullet) was in the custody of the state’s officers would not 
prevent an examination of it by the defendant or any person appointed to represent 
him.” People v. Buzan, 351 Ill. 610, 618, 184 N.E. 890, 894 (1933). “There is no inherent 
right in a defendant to demand information which he believes may possibly be in the 
personal files of the state’s attorney, and in any event, such a motion is addressed to 
the sound discretion of the court... .”’ People v. Murphy, 412 Ill. 458, 460, 107 N.E.2d 
748, 749 (1952). And see People v. Tsukas, 4 IIl.2d 611, — N.E.2d — (1955), where 
the court denied the defendant’s motion for a bill of particulars, which in general 
language asked the state to produce all written statements concerning the case in their 
possession, but also indicated that such statements might have been produced, had the 
defendant made “any proper motion to the court to order their production.” People 
v. Tsukas, 4 Ill.2d 611, 616, — N.E.2d — (1955). 

* People v. Duncan, 261 Ill. 339, 103 N.E. 1043 (1913); People v. Fedele, 287 III. 
App. 444, 5 N.E.2d 272 (1st Dist. 1937). 

* For: It is the duty of the state to give all possible protection to the innocent, 
as well as to punish the guilty. United States v. Ebeling, 146 F.2d 254 (1944). The 
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SPRING | 
INCOME TAX—Accrual Accounting in Taxation. (Federal) 


The taxpayer, a newspaper publisher, kept its books on the accrual 
system. In 1943 it set up a reserve for prepaid subscriptions and in this 
manner deferred the prepayments to subsequent periods in which they were 
earned. The funds received from prepaid subscriptions were not otherwise 
segregated, and the taxpayer made full and immediate use of the proceeds. 
In reporting its income for 1943 and subsequent years the taxpayer re- 
ported only that portion of the prepaid subscriptions earned in that par- 
ticular year. The commissioner, applying the claim of right doctrine, dis- 
allowed the deferment of the unearned portion of the prepayments, and 
required the taxpayer to include the full amount as income in the year 
received. The commissioner was sustained in his position by the Tax 
Court.! On appeal, held: Reversed. Where a taxpayer keeps its books and 
files its returns on an accrual basis, income is accounted for in the year in 
which the amount is earned irrespective of when the payment is received. 
To force the taxpayer to return the payments in the year of receipt would 
create a hybrid bookkeeping system and not clearly reflect income. The 
claim of right doctrine has no application in this case. Beacon Publishing 
Co. v. Commissioner of Internal Rev., 218 F.2d 697 (10th Cir. 1955). 


The instant case is in conflict with numerous circuit court of appeals 
and Tax Court cases.? These cases rely largely on the claim of right doc- 
trine and almost unanimously require prepaid income to be returned for tax 
purposes in the year of receipt. Certainly these decisions are correct if 
the taxpayer keeps his books on a cash basis, but they are incorrect if he 
is on an accrual basis. 


defendant would have a better chance to clear himself. United States v. Rich, 6 Alaska 
670 (1922). The right exists in civil cases and should therefore exist in criminal cases. 
State v. Tippett, 317 Mo. 319, 296 S.W. 732 (1927). Against: There can be no corre- 
sponding right in the prosecution. See note 9 supra. The privilege could be easily 
abused by fishing expeditions. See note 11 supra. The defendant can be granted enough 
time for inspection of evidence during the trial. See note 12 supra. 


*Beacon Publishing Co. v. Comm’r of Int. Rev., 21 T.C. 610 (1954). 


?In South Dade Farms v. Comm’r of Int. Rev., 138 F.2d 818 (Sth Cir. 1943), an 
attempt to defer rent presently received for the use of land in the following year was 
disallowed. In Astor Holding Co. v. Comm’r of Int. Rev., 135 F.2d 47 (5th Cir. 1943), 
an immediate return was required. This was a prepayment of rent case in which the 
parties stipulated that the method of accounting was immaterial. In Automobile Club 
of Mich. v. Comm’r of Int. Rev., 20 T.C. 1033 (1953), an attempt to defer dues was 
disallowed. See also:« Your Health Club, Inc. v. Comm’r of Int. Rev., 4 T.C. 385 
(1944); South Tacoma Motor Co. v. Comm’r of Int. Rev., 3 T.C. 407 (1944); E. B. 
Elliott Co. v. Comm’r of Int. Rev., 45 B.T.A. 82 (1941). Contra, see I.T. 3344, 1940 
CuMULATIVE BuLLETIN 46 (1940), which gives publishers of periodicals a choice of 
reporting all subscriptions when received or an aliquot part of the subscription income 
for each year of the subscription period. Compare: Booth Newspapers v. Comm’r 
of Int. Rev., 201 F.2d 55 (6th Cir. 1952), in which the taxpayer was held to be on a 
cash basis so could not be allowed to defer prepaid subscriptions. 
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The claim of right doctrine was enunciated by the Supreme Court in 
North American Oil v. Burnet. In that case, income was earned by a 
receiver in 1916 while he was in control of part of the taxpayer’s facilities. 
A dispute over the ownership of this money was settled by the trial court 
in favor of the taxpayer in 1917, and he received the fund in that year 
without restriction as to its use. He was required to return the net gain 
as taxable income in 1917. The Supreme Court stated that: 


“If the taxpayer receives earnings under a claim of right and with- 
out restriction as to its disposition, he has received income which he is 
required to return, even though it may still be claimed that he is not 
entitled to retain the money, and even though he may still be adjudged 
liable to restore its equivalent.” 4 


It should be noted that this case dealt with income which was earned in a 
prior period. This is contrary to the prepaid income cases, in which the 
income is not earned until a subsequent period, and should be distinguished 
upon that ground. The claim of right doctrine as it originated in the 
North American Oil case does not apply and should not be applied to the 
prepaid income cases. 

Previous decisions have used, in addition to the claim of right doctrine, 
inconclusive reasoning, and citations of cases involving materially different 
fact situations. For instance, one case involving the prepayment of rent 
on long term leases in which the taxpayer was on the accrual basis cited as 
precedent cash basis prepayment cases.° 

A similar case which relied upon this decision also stated that, “Sec- 
tion 41 . . . required that the method of accounting should clearly reflect 
income, not net earnings,” thus indicating a tax on gross income.* Only 
one case was based upon a satisfactory premise that on the facts insurance 
commissions were earned entirely in the year of receipt.’ 

The Tax Court has handed down one decision in 1955, subsequent to 
the instant case in which it disallowed the deferment of prepaid tuition.® 
It stated that the fact that the accounting method used may well have re- 
flected income clearly, is immaterial. The court again based its decision 
upon the claim of right doctrine and cited the dissent in the instant case 
as supporting authority. It is hoped that this decision will meet the same 
fate as did the Tax Court decision in the instant case. 


*286 U.S. 417, 52 Sup. Ct. 613 (1932). See also: Fleischer v. Comm’r of Int. Rev., 
158 F.2d 42 (8th Cir. 1946); Clay Sewer Pipe Ass’n v. Comm’r of Int. Rev., 139 F.2d 
130 (3d Cir. 1943). 

*286 U.S. at 424, 52 Sup. Ct. at 615. 

* Astor Holding Co. v. Comm’r of Int. Rev., 135 F.2d 47 (5th Cir. 1943). 

*South Dade Farms v. Comm’r of Int. Rev., 138 F.2d 818 (5th Cir. 1943). 

"Brown v. Helvering, 291 U.S. 193, 54 Sup. Ct. 356 (1934). 

* Andrews v. Comm’r of Int. Rev., 23 T.C. —, No. 127 (1955). 
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As a corollary to the instant case the Ninth Circuit has handed down a 
. 1955 decision which allows the accrual of income and expenses not yet 
received or paid out.® In this case the taxpayer was a canner of fruit 
products which it sold on a uniform contract. By this contract, if ship- 
ment of goods were withheld until after the first of the year at the buyer’s 
request the unshipped goods were billed to the buyer on December 31 of 
the preceding year. The goods were fungible and title was held to have 
passed on December 31 by the intent of the parties. The taxpayer then 
returned as accrued income the accounts receivable of December 31, and 
deducted as accrued expenses by proper bookkeeping entries the brokers’ 
commissions on the sales and the closely estimated packing costs which 
would actually be paid in the following year. In allowing this method of 
accounting the court stated that: 


“Not only do we have here a system of accounting which for years 
has been adopted and carried into effect by substantially all members 
of a large industry, but the system is one which appeals to us as so 
much in line with plain common sense that we are at a loss to under- 
stand what could have prompted the Commissioner to disapprove it. 
Contrary to his suggestion that petitioner’s method did not reflect its 
true income it seems to us that the alterations demanded by the Com- 
missioner would wholly distort that income.” 1° 


If a taxpayer can show a passage of title to goods sold, he may accrue 
as income for that year the accounts receivable for those goods.'1 How- 
ever, this court in dicta went further, saying that even if title did not pass, 
the accounting method still clearly reflected income, and a return upon 
the accrual basis would have been upheld.” 

The accrual of the expense of definite brokers’ fees would generally 
be accepted,!* but the accrual of the more indefinite expenses of labeling, 
packaging, and shipping is subject to more doubt in view of prior deci- 
sions.1* Such accrual should be allowed both as sound accounting practice 


® Pacific Grape Products Co. v. Comm’r of Int. Rev., 119 F.2d 862, (9th Cir. 1955). 

Id. at 869. 

™ Federal Machine & Welder Co. v. Comm’r of Int. Rev., 11 T.C. 952 (1948); 
Veenstra & DeHaan Coal Co. v. Comm’r of Int. Rev., 11 T.C. 964 (1948); Ohio Brass 
Co. v. Comm’r of Int. Rev., 17 B.T.A. 1199 (1929); LT. 3323, 1939-2 Cumutative But- 
LETIN, 90 (1939). 

For the same rule applied to land contracts see Comm’r of Int. Rev. v. Union 
Pac. R. Co., 86 F.2d 637 (2d Cir. 1936), and cases cited therein. Compare, Lucas v. 
North Texas Lumber Co., 281 U.S. 11, 50 Sup. Cr. 184 (1930). 

* Supra note 9 at 869. 

% American National Co. v. U.S., 274 U.S. 99, 47 Sup. Cr. 520 (1927); Ohmer 
Register Co. v. Comm’r of Int. Rev., 131 F.2d 682 (6th Cir. 1942); Bonded Mortgage 
Co. v. Comm’r of Int. Rev., 70 F.2d 341 (4th Cir. 1934). 

“In Brown v. Helvering, 291 U.S. 193, 54 Sup. Ct. 356 (1934), a deduction was 
disallowed for the estimated future expenses of returning brokerage commissions upon 
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and as complying with the intent of the taxation statutes. Numerous cases 
have reiterated the basic taxation and accounting theory that both sides of 
the ledger must be treated the same and that expenses attributable to spe- 
cific income should be deducted in the same period as the income is re- 
turned.!® However, this general rule is limited to the extent that the lia- 
bility for the expenses must have accrued and the expenses must be capable 
of a reasonably accurate estimate before a deduction will be allowed for 
accrued but unpaid expenses.!® A specific statutory provision is needed to 
deduct other future expenses.17 

All cases cited were decided under the 1939 or earlier tax codes in 
which there is no mention of the accrual system as such.!® Section 41 of 
the 1939 Code allows computation “in accordance with the method of 


the cancellation of long term insurance policies. The legal liabiliry for such sums re- 
mained contingent. In Lucas v. American Code Co., 280 U.S. 445, 50 Sup. Cr. 202 
(1930), a reserve set up to defray damages from a breach of contract was disallowed 
because the taxpayer’s liability for the breach was being contested. In Capital Ware- 
house Co. v. Comm’r of Int. Rev., 171 F.2d 395 (8th Cir. 1948), a reserve for estimated 
future handling expenses allocable to presently received income was disallowed. In 
Spencer, White & Prentis v. Comm’r of Int. Rev., 144 F.2d 45 (2d Cir. 1944), a reserve 
for estimated future expenses in completing a portion of the contract for .which the 
contractor had already been paid was disallowed. The decision was based upon the 
premises thar the expenses could not be estimated with sufficient accuracy and that an 
absolute liability for the work had not yet accrued. Neither of these findings seemed 
to be supported by the facts. In Spring Canyon Coal Co. v. Comm’r of Int. Rev., 
43 F.2d 78 (10th Cir. 1930), a reserve for self insurance was disallowed. The liability 
remained contingent. In Vang v. Lewellyn, 35 F.2d 283 (3d Cir. 1929), a road contractor 
attempted to set up a reserve for future expenses under contracts in which he was 
required to keep his work free from defects at his own expense for five years. The 
deduction was disallowed on the basis that the liability was contingent and the expense 
was not subject to definite estimate. Again neither basis seemed supported by the facts. 

But compare: United States v. Anderson, 269 U.S. 422, 441, 46 Sup. Cr. 131, 134 
(1926). The taxpayer was required to deduct munitions taxes in the year in which 
the munitions were produced and sold, although the tax had not “accrued” in the sense 
of having been assessed and become due. The court stated that, “. . . in advance of the 
assessment of a tax, all the events may occur which fix the amount of the tax and 
determine the liability of the taxpayer to pay it.” See also: Harrold v. Comm’r of Int. 
Rev., 192 F.2d 1002 (4th Cir. 1951) cited with approval in the Pacific Grape Products 
case, supra note 9. The taxpayer was allowed to accrue and deduct future estimated 
expenses of backfilling a strip mine. The contractual and statutory liability was abso- 
lute at the time of the deduction. The court disapproved of the Spencer, White & 
Prentis case, supra, and seemingly disapproved of the Capital Warehouse case, supra, 
and stated that an approximate estimate of the expenses should be sufficient. 

* United States v. Anderson, 269 U.S. 422, 46 Sup. Ct. 131 (1926); See also: 
Security Mills Co. v. Comm’r of Int. Rev., 321 U.S. 281, 64 Sup. Cr. 596 (1944); 
American National Co. v. U.S., 274 U.S. 99, 47 Sup. Ct. 520 (1927); Bonded Mortgage 
Co. v. Comm’r of Int. Rev., 70 F.2d 341 (4th Cir. 1934). 

** Brown v. Helvering, 291 U.S. 193, 54 Sup. Ct. 356 (1934). See also, cases cited 
in note 14 supra. This rule still unnecessarily omits deductions for reserves for con- 
tingent liabilities, such as self insurance, which are recognized in sound accounting 
practice. 

“Brown v. Helvering, 291 U.S. 193, 54 Sup. Cr. 356 (1934). 

**No mention is made of the accrual method in the General Rule provisions of 
§ 41 of the Internal Revenue Code of 1939. However, §§ 42 and 43 mention the 
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accounting regularly employed in keeping the books” of the taxpayer.'® 
Under Section 446 of the 1954 Code a taxpayer may compute taxable in- 
come specifically under “an accrual method.” ®® Under Section 451(a), 
“The amount of any item of gross income shall be included in the gross 
income for the taxable year in which received by the taxpayer, unless, under 
the method of accounting used in computing taxable income, such amount 
is to be properly accounted for as of a different period.” 1 And under Sec- 
tion 461(a), “The amount of any deduction or credit allowed by this sub- 
title shall be taken for the taxable year which is the proper taxable year 
under the method of accounting used in computing taxable income.” ?? 
Besides these, Congress has provided two special sections, Section 452 which 
allows deferment of prepaid income,?* and Section 462 which allows re- 
serves for estimated expenses.2* These new and revised provisions cer- 
tainly indicate a liberalization of taxation accounting.”® 


At the time of this writing, a bill has passed the House of Representa- 
tives and awaits committee action in the Senate which abolishes Sections 
452 and 462 retroactively.2* However, the House report accompanying this 
bill states that this repeal is to have no effect upon existing law as deter- 
mined under the 1939 Code.27 Therefore, the decision in the instant case 
together with the Pacific Grape Products *® and the Harrold ® decisions, 


accrual method in relation to the death of the taxpayer, and § 43 allows deductions 
for expenses “paid or accrued.” The regulations dealing with these sections also refer 
to the accrual method. 


*InT. Rev. Cope of 1939, § 41, 53 Srat. 24. 
Int. Rev. Cope of 1954, § 446(c) (2). 
Id, § 451(a). 

= Id., § 461(a). 


* Id., § 452. 

*Id., § 462. 

*S. Rep. No. 1622, 83d Cong., 2d Sess., 62 (1953) states in regard to §§ 452 and 
462, that, “The changes embodied in the . . . bill are designed to bring the income tax 


” 


provisions of the law into harmony with generally accepted accounting principles, . . . 
Although it later states that §§ 446, 451, and 461 merely rearrange and clarify §§ 41, 
42 and 43 of the 1939 Code, the language of the 1954 Code indicates a definite intent to 
accept scientific accrual accounting principles. 

THe Watt Street Journat, (Midwest Edition) March 14, 1955, p. 1; March 
25, 1955, p. 1, March 30, 1955, p. 1. 

7H. Rep. No. 293, 84th Cong., Ist Sess. (1955) deals with the repeal of §§ 452 
and 462 of the Internal Revenue Code of 1954. It states, in effect, that although it 
is desired that tax accounting should be brought into harmony with generally accepted 
principles of business accounting, §§ 452 and 462 as enacted allowed accounting prac- 
tice beyond these generally accepted principles. The only immediate remedy available 
was repeal and then a further study of methods to accomplish the desired purpose. 
It was expressly stated that the repeal of § 452 is not a rejection of the decision in 
the instant case. 

See note 9 supra. 


*® Harrold v. Comm’r of Int. Rev., 192 F.2d 1002 (4th Cir. 1951) referred to in 
note 14 supra. 
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which give effect to sound accounting principles, assume great importance. 
Though further legislative clarification is required, these cases, in conjunc- 
tion with the changes in the 1954 Code which clarify congressional approval 
of the accrual method,*® pave the way to the use of true accounting prin- 


ciples in taxation. 
Puitip H. Warp, Jr. 


INCOME TAX — Transferee Liability of Life Insurance Beneficiary. 
(Federal) 


In 1930, petitioner’s husband took out four life insurance policies nam- 
ing petitioner as his beneficiary. The insured reserved the right to change 
the beneficiary.1 At his death the insured was insolvent, and his estate was 
subject to income tax liability of over $400,000. The Tax Court? held 
that petitioner was a “transferee” under Section 311 of the Internal Revenue 
Code * (1954 Code § 6901), to the extent of the proceeds of the insurance 
policies, and was liable for the insured’s back income tax. On appeal, held: 
Reversed. Insurance beneficiaries are not “transferees under a federal stat- 
ute imposing liability on transferees except to the extent of the cash sur- 
render value of the policies, and are not liable as to such amount where 
state law does not create such debtor-creditor liability.” Rowen v. Com- 
missioner of Internal Revenue, 215 F.2d 641 (2d Cir. 1954). 

A transfer of property in fraud of creditors has long been recognized 
by the court of equity as unjust. To correct this fraud, liability to the 
extent of the property received has been imposed upon such transferees.* 
The common law rule concerning transferees was neither enlarged nor 
diminished by Section 311 of the Internal Revenue Code. This Section 
merely “provides the United States with a new remedy, as against trans- 
ferees, for enforcing existing liabilities, at law or in equity.”’® Thus in 
every proceeding for the enforcement of transferee liability two questions 
are involved: (1) Is the respondent against whom the collection is sought 
a “transferee” within the meaning of the statute? (2) If so, is the respond- 


* See notes 20, 21, and 22 supra, in conjunction with notes 25 and 27 supra. 

* This right was subsequently exercised by the insured, substituting his children 
as beneficiaries as to part of the insurance proceeds. 

*Ruth Halle Rowen, 18 T.C. 874 (1954). 

* The pertinent provisions of Section 311 of the Internal Revenue Code reads as 
follows: “§ 311 Transferred Assets, (a) Method of Collection. The amounts of the 
following liabilities shall, . . . be assessed, collected, and paid in the same manner, and 
subject to the same provisions and limitations as in the case of a deficiency in a tax 
imposed by this chapter... .” 1. Transferees——The liability, at law or in equity, of 
a transferee of property of a taxpayer, in respect of the tax . . . imposed upon the 
taxpayer by this chapter.” 

*Jones v. Clifton, 101 U.S. 225 (1879); Springer v. Drosch, 32 Ind. 486 (1883). 
* Phillips v. Commissioner, 283 U.S. 589, 51 Sup. Ct. 608 (1930). 
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ent liable either at law or in equity for the debts—including back income 
taxes, of his transferor? ® 

In determining the first question of who is a “transferee,” the language 
of Section 311 should be examined. This Section is entitled “Transferred 
Assets,” and provides for the enforcement of liability against a transferee 
of “property of a taxpayer.” The reference to assets and property of a 
taxpayer indicates an intention to limit the definition of transferee to those 
receiving assets or property, which once belonged to the transferor, and 
which, but for the transfer, would have been available to the transferor’s 
creditors.? In a subsequent section the definition of transferee is broadened 
to include heirs, legatees, devisees, and distributees. This definition con- 
templates transfers occurring after the death of the transferor as well as 
those occurring during his lifetime. It must be noted, however, that lia- 
bility for a transfer occurring after the death of the transferor, is limited 
to property that belonged to the transferor in his lifetime and which passed 
to a person falling within one of the four enumerated classes. 

Do beneficiaries of insurance policies, fall within this definition? It is 
generally conceded that by the terms of the insurance contract some interest 
is transferred to the beneficiaries. The courts split on the question of just 
what interest is transferred.? None of the decisions, though, take cognizance 
of the importance of determining at what point in time this transfer takes 
place. 

If it be assumed that the transfer took place during the insured’s life- 
time, then it follows that the interests of the beneficiaries must necessarily 
have vested at that time. It is difficult, however, to discern any tangible 
interest to which the beneficiary could lay claim. Prior to the death of 
the insured, the beneficiaries had neither a pecuniary interest, nor an interest 
enforceable at law.1® At all times it was within the power of the insured 
to change beneficiaries, or to cash in the policies, thereby cutting off the 
beneficiaries’ right to the proceeds. In this light it is clear that the most the 
beneficiaries received was an inchoate interest, a mere expectancy.'! This 


*Rowen v. Commissioner of Internal Revenue, 215 F.2d 641 (2d Cir. 1954). 

™See 9 Mertens, Law of Federal Income Taxation 498 (1943); Fager, Technical 
Aspects of Transferee Liability, N.Y.U. TentH ANNuAL InstTITUTE ON FEDERAL TAxA- 
TION 697 (1952). 

®Section 311(f) of the Internal Revenue Code reads as follows: “Definition of 
‘transferee’—As used in this section the term ‘transferee’ includes heir, legatee, devisee, 
and distributee.” This definition necessarily has the effect of including as transferees 
all individuals taking through the estate of the transferor. 

®°Compare Rowen v. Commissioner of Internal Revenue, 215 F.2d 641 (2d Cir. 
1954), with U.S. v. New, 123 F.Supp. 312 (N.D. Ill. 1954). 

” The insured does have the ability to hold this interest in trust. Gurnett v. 
Mutual Life Ins. Co., 356 Ill. 612, 191 N.E. 250 (1939). 

* Donnelly v. Northwestern L. Ins. Co., 59 F.2d 46 (5th Cir. 1932), cert. denied, 
287 U.S. 638, 53 Sup. Ct. 87 (1932); Equitable L. Ins. Co. v. Mitchell, 248 Ill. App. 
401 (1927). 
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is indeed a very slim interest, and hardly enough upon which to base a 
liability which has as its fundamental requirement, a transfer of property.'” 

It would seem then, that if any transfer of property took place it must 
have occurred upon the death of the insured. As previously noted, liability 
based on a transfer of property occurring after the death of the transferor 
is limited to persons falling within one of the four categories set out in the 
statute—heirs, legatees, devisees, and distributees. The fact that bene- 
ficiaries of insurance policies do not fall within any of these classes, sug- 
gests that Congress never intended to apply transferee liability to insurance 
beneficiaries. This conclusion assumes added significance when considera- 
tion is given to the fact that for estate tax purposes Congress specifically 
makes beneficiaries of insurance policies liable as transferees for their re- 
spective shares of the federal estate tax unless the decedent otherwise pro- 
vides in his will.1% 

The decision in the principal case contained no discussion as to when 
the transfer took place. Instead great emphasis was placed on the question 
as to what type of property was transferred. The court felt that as the 
proceeds were not payable to the insured or his estate at any time, the 
proceeds could not be considered property of the insured. If the proceeds 
did not belong to the insured, the court reasoned that he could not possibly 
have transferred this sum to the beneficiaries. 

The decision noted a distinction between the proceeds of the policies 
and their cash surrender value. It concluded that since the insured was 
entitled to receive the cash surrender value of the policies, these policies 
were, to that extent, assets of the insured. Once this conclusion was reached 
the court felt compelled to hold that the beneficiaries were transferees 
within the meaning of Section 311. 

The distinction drawn by the court is of dubious validity. It is true 
that the insured, if he so desired, could have received the cash surrender 
value of the policies. It is equally true, however, that at any time prior 
to his death the insured could have named his estate as beneficiary. The 
exercise of his power in either of these situations would have had the same 
effect, namely to make the money available to the insured’s creditors. Any 
distinction drawn on this basis clearly seems to be more of form than of 
substance. Moreover, if the cash surrender value of the policies were assets 
of the insured during his lifetime, the transfer of these assets must have 
occurred upon his death. In such a situation, as was already pointed out, 
the beneficiaries do not fall within the purview of Section 311.14 


2 Whillard M. Whitney, 26 B.T.A. 212 (1932); 9 Mertens, Law or FEpERAL 
INCOME TAXATION 522 (1943). 

* Int. Rev. Cope § 827(b). 

* The court may have been influenced by a line of equity decisions allowing a 


recovery of the premiums paid during insolvency. Davis v. Cramer, 133 Ark. 224, 
202 S.W. 239 (1918); Greenberg v. Goodman, 128 N.J.Eq. 149, 15 A.2d 633 (1940). 
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By drawing this distinction, the court found it necessary to determine 
the second question as to whether the beneficiaries, as transferees, are liable 
either at law or equity for the decedent’s back income tax. In answering 
this question the court applied the doctrine of Erie R. R. v. Tompkins,’® 
and by reason of New York insurance law, held that the beneficiaries were 
not liable for the insured’s debts.'® 

The decision to apply state law is not only in accord with the weight 
of authority ‘7 but also appears to be supported by more cogent argu- 
ments.!8§ Other than state law there is no applicable law which defines 
transferee liability. Nowhere in Section 311 or any other federal statute is 
the liability of a transferee defined. The fact that Congress failed to pro- 
vide any method for defining these liabilities indicates its intention that 
liability should be governed by state law.'® 

The holding in the principal case has recently been adopted by a 
Seventh Circuit decision 2° which reversed a contrary ruling by the district 
court.”!_ The decision of the district court leaned heavily on a line of Tax 


But cf. Ross v. Minnesota Mutual Life Ins. Co., 154 Minn. 186, 191 N.W. 428 (1923). 

The principle announced by these decisions cannot be used as a definitive con- 
struction of the language of Section 311. It is also significant to note that in contrast 
to the holding in the principal case, none of the above decisions used the cash surrender 
value to measure the amount of transferee liability. 

® 304 U.S. 64, 58 Sup. Ct. 817 (1938). 

*In Phillips v. Commissioner, 283 U.S. 589, 51 Sup. Crt. 608 (1930), the question 
of whether state law is controlling was left open. 

* E.g., Tyson v. Commissioner of Internal Revenue, 212 F.2d 17 (6th Cir. 1954); 
Botz v. Helvering, 134 F.2d 538 (8th Cir. 1943); Parker v. Commissioner, 122 F.2d 
230 (9th Cir. 1941); Tooley Exec. v. Commissioner, 121 F.2d 350 (9th Cir. 1941); 
Irvine v. Helvering, 99 F.2d 265 (8th Cir. 1938); Harwood v. Eaton, 68 F.2d 12 
(2d Cir. 1933), cert. denied, 292 US. 636, 54 Sup. Ct. 715 (1934); Liquidators of Ex- 
change Nat. Bank v. United States, 65 F.2d 316 (5th Cir. 1933); Hatch v. Morosco 
Holding Co., 50 F.2d 138 (2d Cir. 1931; cf. Commissioner of Internal Revenue v. 
Western Union Tel. Co. 141 F.2d 774 (2d Cir. 1944). (The principal case pointed 
out that this decision was not in conflict with the weight of authority as was thought 
by the court in the Pearlman case). Contra, Pearlman v. Commissioner, 153 F.2d 560 
(3d Cir. 1946); United States v. Goddard, 111 F.Sup. 607 (N.D. N.Y. 1952); Smith v. 
Donnelly, 65 F.Supp. 415 (E.D.La. 1946). 

C.LR. v. Keller, 59 F.2d 499 (7th Cir. 1932), is sometimes cited as holding federal 
law applicable to transferee liability, and yet the ruling in that case seemed to be that 
under state law the respondents were not transferees. Cf. United States v. Goldblatt 
Bros., 128 F.2d 576 (7th Cir. 1942), cert. denied, 317 U.S. 662, 63 Sup. Ct. 61 (1942) 
(transferee held liable because of provision of the Illinois Bulk Sales Act). 

*®See Pau, SELECTED StupiEs IN FEDERAL TAXATION 12 (2d Series 1938); Cann, 
Local Law in Federal Taxation, 52 Yate L. J. 799 (1943). 

” The failure of Section 311 to extend the definition of transferee to include a 
beneficiary, as was done for estate tax collection, supports the conclusion that for 
purposes of income tax collection a beneficiary was never intended to be classed as a 
transferee of the insurance proceeds. 

7° United States v. New, 217 F.2d 166 (7th Cir. 1954). 


** United States v. New, 123 F.Supp. 312 (N.D. Ill. 1954). 
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Court cases stemming from Christine D. Muller,?? the decision of which 
was apparently based upon a misconception of the holdings in Pearlman v. 
Commissioner 3 and Kieferdorf v. Commissioner.** 

The Kieferdorf case involved insurance policies that were payable to 
the estate of the insured. The beneficiaries took through the estate and 
could properly be termed transferees within the meaning of the statute. The 
Pearlman decision, on its facts as found by the Tax Court,”° went no further 
than to hold that the beneficiaries were transferees as to the cash surrender 
value of the policies involved.2* Thus limited, the Pearlman and Kieferdorf 
cases neither supported the Tax Court decision in Muller nor the afore- 
mentioned decision by the district court in Illinois.?7 

The decision, not to apply transferee liability to insurance beneficiaries, 
while resting on sound legal precepts has an equally strong basis in its 
underlying public policy. Public policy has long recognized the right, of 
even an insolvent, to provide for his family through the means of life in- 
surance.?8 Precedent clearly established that creditors have no right to this 
fund where the insurance is irrevocable.”® It is indeed questionable whether 
the result should be any different where the insured reserves the right to 
change beneficiaries. The retention of the right to change beneficiaries is 


* 10 T.C. 678 (1948); see Aura Grime Bales, 22 T.C. 355 (1954); Sadie D. Leary, 
18 T.C. 139 (1952); Marjorie U. Sullivan, 9 T.C.M. 2 (1950); Eleanor Neely, 8 T.C.M. 
698 (1949). 

** 153 F.2d 560 (3d Cir. 1946). 

** 142 F.2d 723 (9th Cir. 1944), cert. denied, 323 U.S. 733, 65 Sup. Ct. 69 (1944). 

* Florence Pearlman, 4 T.C. 34, 40 (1945). 

** See Rowen v. Commissioner of Internal Revenue, 215 F.2d 645 n.4 (1954), where 
the court in an extensive note analyzed the underlying facts in the Pearlman decision. 

**In Tyson v. Commissioner of Internal Revenue, 212 F.2d 17 (6th Cir. 1954), 
the rationale of these decisions was rejected. The court there said, “The failure of the 
husband to change the beneficiary from his wife to his estate is not a voluntary transfer 
of the proceeds of said policy within the meaning and scope of section 311.” 

** Washington Central Bank v. Hume, 128 U.S. 195, 9 Sup. Cr. 41 (1888); Ross v. 
Minnesota Mutual Life Ins. Co., 154 Minn. 186, 191 N.W. 428 (1923); Irving Bank v. 
Alexander, 280 Pa. 466, 124 Atl. 634 (1924). These cases are based on the “family pro- 
vision” doctrine. But see Professor Williston’s criticism, Can An Insolvent Insure His 
Life for His Wife’s Benefit, 25 Am. L. Rev. 185 (1891). 

Where an insured is insolvent during the time he pays premiums on a policy 
payable to his wife or family, there are three other views as to the rights of the 
creditors. These are: 

(1) The creditors get the premiums paid during insolvency, Davis v. Cramer, 
133 Ark. 224, 202 S.W. 239 (1918); 

(2) The creditors get that proportion of the proceeds which the premiums paid 
during insolvency bear to the whole amount paid, Truelsch v. Northwestern Mutual 
Life Ins. Co., 186 Wis. 239, 202 N.W. 352 (1925); 

(3) The creditors get the entire proceeds on the theory that the assets from the 
insured’s estate purchased the entire proceeds, Lehman v. Gunn, 124 Ala. 213, 27 So. 
475 (1899). See Goste, Cases ON INsuRANCE 256 (2d ed. 1949). 

* Washington Central Bank v. Hume, 128 U.S. 195, 9 Sup. Ct. 41 (1888); Ameri- 
can Trust Co., Trustee, 18 B.T.A. 580 (1929). 
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a privilege given by the insurance policy for the insured’s benefit. This 
privilege should not be turned into a sword and used by the tax commis- 
sioner in cutting down the security provided for the insured’s taxpayer’s 
family.%° 

The court has, in exposing the casuistry of previous decisions, elim- 
inated much of the uncertainty inherent in Section 311. Unfortunately 
many questions concerning its applicability remain unanswered. Because of 
the existence of conflicting views in regard to these questions a legislative 
re-examination of the language of Section 311 is indicated. 


Ronatp M. GLink 


JUDGMENTS—Res Judicata. (Illinois) 


Plaintiffs obtained a judgment declaring unconstitutional certain sec- 
tions of a zoning ordinance requiring an 80-foot building setback line for 
their property. Defendant stood on the defense of res judicata, alleging 
that the action was barred by a prior suit, Galt v. County of Cook, in which 
the plaintiffs’ grantors had successfully challenged a special 130-foot building 
setback line established in the same ordinance, and applicable to part of the 
same tract. On appeal, held: Affirmed. The validity of the 80-foot build- 
ing line was not actually litigated in the prior case and constituted a cause 
of action independent of the attack on the 130-foot building line. Therefore, 
the doctrine of res judicata did not apply. Whitsel v. County of Cook, 4 Ill. 
2d 269, 122 N.E.2d 564 (1954). 

The doctrine of res judicata is, essentially, that a final judgment ren- 
dered by a court of competent jurisdiction on the merits is conclusive as 
to the rights of the parties and their privies, and, as to them, constitutes an 
absolute bar to a subsequent action involving the same claim, demand, or 
that the action was barred by a prior suit, Galt v. County of Cook,! in which 
but to all grounds of defense or recovery which might have been decided 
in the prior action.? However, when the second action between the same 
parties is upon a different claim, demand, or cause of action, the judgment 
in the prior suit acts as an estoppel only to the facts or issues which were 
actually litigated, and not as to other matters which might have been 
presented.* 


See Winer, Reservation of the Right to Change Beneficiaries in Life Insurance 
Policies, 8 JouRNAL OF AMERICAN SOCIETY OF CHARTERED Lire UNDER-WRITERS 369 (1954). 


*405 Ill. 396, 91 N.E.2d 395 (1950). 

> People v. Kidd, 398 Ill. 405, 75 N.E.2d 851 (1947). 

®See note 1 supra. 

‘Charles E. Harding Co. v. Harding, 352 Ill. 417, 186 N.E. 152 (1933). 
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The necessity for such a doctrine can hardly be questioned. Public 
policy demands that there be an end to litigation. The dignity of the 
judiciary requires that final judgments be immune from attack. Moreover, 
an affected party, or another with whom he is in privity, who has once 
litigated a matter, should not be subjected to further harassment at the 
instigation of a disappointed opponent. The problem is that, according to 
this prevailing res judicata theory, the decision to apply the doctrine in 
some situations depends upon whether the second suit is upon a different 
claim, demand, or cause of action, rather than upon a determination of 
whether the subsequent suit unreasonably harasses the defendant or other- 
wise frustrates the purpose of the doctrine. 

Since the material issue in the Whitsel case, the validity of the 80-foot 
building line, was not actually litigated in the Galt case,5 that suit could not 
have barred the Whitsel case unless the court had been willing to hold that 
that the ordinance itself would support but one cause of action. And the 
court denied application of the doctrine of res judicata by holding that 
the second suit was an independent cause of action.* However, it is sub- 
mitted that the substantive issue in deciding whether the doctrine of res 
judicata should have been applied to the Whitsel case was whether the 
second suit unreasonably harassed the defendant, and this was not discussed. 
Perhaps the plaintiffs’ grantor could conveniently have settled the whole 
controversy in the Galt case by challenging both provisions of the ordi- 
nance. If so, the bringing of a second suit by the plaintiffs would seem 
to have been a vexatious burden on the defendant which should have been 
barred by res judicata. Under such circumstances the protection of the 
defendant from unnecessary multiple litigation would have been an ob- 
jective as much to be respected by the law as the plaintiffs’ delayed claim, 


5 Galt v. County of Cook, 405 Ill. 396, 405, 91 N.E.2d 395, 400 (1950). “Plaintiffs 
do not deny the authority of the county to establish building lines nor have they 
challenged the 80-foot building line applicable to State-bond-issue roads generally. They 
simply contend that the special setback restriction of 130 feet is arbitrary and dis- 
criminatory and was imposed in anticipation of condemnation in order to reduce the 
costs of acquiring the property.” 

*Whitsel v. County of Cook, 4 Ill.2d. 269, 272, 122 N.E.2d 564, 566 (1954). “The 
case at bar, however, does not present the same cause of action involved in the Galt 
case. The claim there was that provisions imposing the 130-foot setback line were 
invalid as to the North Avenue property. The claim here is that different provisions, 
requiring an 80-foot setback, are invalid as to the North Avenue property and also 
as to property along First, Fifth and Ninth Avenues.” The case actually involves only 
one tract of property, bounded on the north by North Avenue, on the east by First 
Avenue, and on the west by Ninth Avenue. 

This conclusion, that the second suit was a separate cause of action was supported 
by the fact that the evidence of the alleged arbitrary character of the 80-foot building 
line was different from that used in challenging the 130-foot building line. In Melohn 
v. Ganley, 344 Ill. App. 316, 329, 100 N.E.2d 780, 786 (2d Dist. 1951), Judge Bristow 
said, “In determining whether the nature of a second cause of action is the same as 
a prior one, the test generally is whether the same evidence would sustain both actions.” 
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however meritorious otherwise. But if “cause of action” were the sole 
basis of the holding, the decision would have been the same even if the 
facts had been as just hypothesized. 

On the other hand, four years and seven months had elapsed since the 
Galt case. The outcome of the Whitsel case thus might have been justified 
by the fact that some provisions of the ordinance, entirely reasonable at 
that time, and thus not challenged, had been rendered arbitrary by later 
unpredicted changes in the neighborhood. It is quite impossible to criticize 
the ultimate justice of the Whitsel case, because the court did not discuss 
these factors. The application of res judicata was denied, not, insofar as 
the decision discloses, because the Whitsel suit was free from any of the 
infirmities the doctrine of res judicata was designed to cure, but because 
each provision of the zoning ordinance constituted a separate cause of 
action. 

This practice of expressing the solution of cases in terms of “cause of 
action” not only conceals the true basis for the decisions, but may create 
needless barriers to future holdings. For example, had the plaintiffs brought 
another suit one week after the Whitsel case had been decided in their 
favor, attacking still another provision of the ordinance, a strong case for 
the doctrine of res judicata would have been presented. Would the court 
have permitted such a suit, and as many thereafter as there were provisions 
in the zoning ordinance, because each required different evidence, and was 
thus a separate cause of action? 

In Adams v. Pearson,’ the Illinois court held that where, by the appli- 
cation of ordinary rules, the doctrine of res judicata would apply, the 
doctrine would not be applied when the circumstances were such that 
underlying policies of protection of defendants from harassment and pro- 
tection of the public from multiple litigation were not applicable to the 
facts. The mere fact that the ordinary rules would result in the application 
of the doctrine to a case patently in opposition to its purpose is strong indi- 
cation that something is amiss in the ordinary rules. The court permitted 
one party to “split a cause of action” by granting a remedy in a second 
suit which he could readily have sought in a prior suit. But the court went 
on to say: 


“We do not hold, as has been held, that exceptions to the application 
of the rule against splitting a cause of action should be regularly recog- 
nized ‘as the evident justice of the particular case requires.’ ” 8 


The court referred to State ex rel. White Pine Cash Co. v. Superior 
Court for Ferry County,® wherein that court held that it would permit 


"411 Ill. 431, 104 N.E.2d 267 (1952), Comment [1952] Law Forum 306. 
* Adams v. Pearson, 411 Ill. 431, 442, 104 N.E.2d 267, 273 (1952). 
°145 Wash. 576, 261 Pac. 110 (1927). 
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a cause of action to be split if the justice of the case required. But the 
court also said that the rule against splitting a cause of action had its foun- 
dation in the principle of avoiding multiplicity of suits and thus protecting 
a defendant from the expense of unnecessary and vexatious suits. The court 
held that since it was not certain that the necessity for the second suit 
could have been anticipated, and the party bringing the second action was 
paying the cost anyway, the court would permit the cause of action to be 
split. The significant factor seems to be this: if the substantive doctrine of 
res judicata had never been expressed as the “rule against splitting causes 
of action,” it would never have been necessary to make an exception to 
the rule in cases where, by reason of its substantive purpose, res judicata 
obviously should not apply. 

Determining when res judicata should be applied is not an easy task. 
If a specific matter has been litigated in a prior case, the doctrine should 
apply. If it has not, but the court is of the opinion that out of considera- 
tion for the defendant the matter should have been presented in the prior 
case in order to solve the underlying controversy more expeditiously, res 
judicata should still be applied. Thus a substantive legal problem involving 
conflicting, but often nicely balanced equities, is presented. But by attempt- 
ing to solve, or express a solution of, this problem of when to apply res 
judicata in terms of “cause of action,” we choose a phrase whose notorious 
lack of consistent meaning is itself evidence of its unreliability as a device 
for solving any kind of legal problem.1° The determination that a second 
suit is the same or a different cause of action either hampers the application 
of res judicata in accordance with its true objectives or, where the court 
has properly solved the problem of when to apply the doctrine, is an un- 
necessary conclusion which serves only to conceal the real basis of the 


” The phrase “cause of action” has afforded legal scholars a magnificent oppor- 
tunity to indulge in semantic gymnastics. Professor Cleary gives us this appraisal of 
the problem in his article Res Judicata Reexamined, 57 Yate L.J. 339, 340 (1948): 
“Professor McCaskill and Judge Clark are the leading exponents of the two rival 
schools of thought, and their views are familiar to all students of the subject. Adopting 
the old common law remedies as a measuring stick, Professor McCaskill defines a 
cause of action as ‘that group of operative facts which, standing alone, would show a 
single right in the plaintiff and a single delict to that right giving cause for the state, 
through its courts, to afford relief to the party or parties whose right was invaded.’ 
Judge Clark, on the contrary, says a cause of action is ‘such an aggregate of operative 
facts as will give rise to at least one right of action, but it is not limited to a single right 
(if it is ever possible to isolate one such right from others). The extent of the cause 
is to be determined pragmatically by the court . . . but the controlling factor will be 
the matter of trial convenience. .. .’ 

“Essentially the difference has centered around the size of a cause of action.” 

When the defendant in the Whitsel case contended that the ordinance in ques- 
tion constituted but one cause of action, with perhaps several rights of action corre- 
sponding to its several provisions, it could feel with some assurance that it argued the 
position held by Judge Clark. The court, on the other hand, seems to have adopted 
the view of Professor McCaskill. 
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decision. The author submits that the term “cause of action” could profit- 
ably be eliminated from the vocabulary of res judicata. 


THomas W. Mapp 


TAXATION—Liability for Gift and Income Taxes on Assignment of 
Right to Future Contingent Income. (Federal) 


The Maywood Park Harness Racing Association leased fair grounds 
from the petitioner for twenty years, in order to operate a race track and 
engage in pari-mutuel betting. By the terms of the agreement, the petitioner 
irrevocably assigned a portion of the rents to his sons, and the lessee agreed 
to pay their share directly to them. The rents assigned were contingent, 
since they were to be calculated on a percentage of the gross income from 
wagers. The petitioner reported the gift to be of no value in his gift tax 
return. The sons reported the rents as income in their income tax returns, 
while the petitioner did not include the sums received by his sons in his 
income tax return. The Commissioner assessed a deficiency in both the 
gift and income taxes of the petitioner for the year 1946, the year in which 
the lease was negotiated. The Tax Court upheld the Commissioner. On 
appeal, held: Affirmed. Since the donor retained the title to the under- 
lying property, he was taxable on the income from it; and since he gave 
substantial property rights away, he was taxable on the gift of the income. 
Galt v. Commissioner, 216 F.2d 41 (7th Cir. 1954). 

Presented as a package, this decision is seemingly inconsistent, and 
perhaps, unprecedented. In reality, each of the component issues of gift 
and income tax liability has been previously litigated, but each usually has 
appeared as the sole issue of the case. The uniqueness of the main case is 
attributable to the fact that both issues were present, and to the fact that 
the sub-issue of valuation of the gift was extraordinarily difficult. In most 
former gift tax cases, the value of the gift of future income has been stipu- 
lated; whereas, in the main case, the question of valuation is a key issue 
in the determination of the gift tax problem. 

To determine the question of the donor’s income tax liability for in- 
come paid directly to the donee, the courts first developed the “retained 
control” test.1 Under this test, if the donor retained substantial control 
over the flow of the income, either through retention of the title to the 
underlying property, or through any other effective means, he was deemed 
to have earned the income and was taxed upon it. Whether the donor had 
retained control over the source of the income remained the determinative 


* Helvering v. Clifford, 309 U.S. 331, 60 Sup. Ct. 554 (1939); Bowden, Assignments 
of Income Reconsidered, 20 Taxes 67 (1942). 
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question until Helvering v. Horst was decided. In that case, the court 
promulgated a broader test, commonly referred to as the “enjoyment” or 
the “exercise of control” test. Under it, if the donor exercised his right 
to dispose of the future income without parting with the ownership of the 
source of the income, it was taxable to him.* The court considered the 
donor’s act of disposing of the income in advance to be the equivalent in 
enjoyment of disposing of it as it materialized. Thus, the control exercised 
by giving way the right to the income was, in itself, enough to make the 
income taxable to the donor. Although this test has been criticised severely,® 
it imposed a limitation upon the type of transfers that would shift the in- 
come tax liability from the donor to the donee. The donor in the present 
case would be taxable on the income under either the earlier or the later 
test, since he retained the title to the property, while he exercised control 
over the income by giving it away.® 

However, a correlative test, which has emerged from the decision in 
Blair v. Commissioner,’ concerning assignments of an equitable interest 
under a trust, casts some doubt on the propriety of the present decision. 
In this field, the donor remains liable for the tax on the income unless he 
has irrevocably parted with a substantial interest in the property. Under 
this test, an assignment by the life tenant under a trust of his right to the 
income for ten years is deemed a transfer of a substantial interest in the 
income-producing property,® whereas a similar assignment for only one 


7311 U.S. 112, 61 Sup. Ct. 144 (1940). The donor detached and gave interest 
coupons from bonds to his son. Since the donor retained the bonds themselves, he was 
held liable for income tax on the proceeds of the coupons. 

* Bowden, supra note 1. 

‘Thus, the donor must still retain control over the income-producing property, 
unless the assignment conveys the right to income accrued prior to the date of the 
transfer as well as the right to the future income. The donor is liable for income tax 
on all income accrued on the date of the assignment, regardless of whether he retains 
control of the underlying property. See Austin v. Commissioner, 161 F.2d 666 (6th 
Cir. 1947). The question of what was the income-producing property has arisen at 
times. See, e.g., Joseph Sunnen, 6 T.C. 431 (1946), rev’d 161 F.2d 171 (8th. Cir. 1947), 
rev'd, 333 US. 591, 68 Sup. Ct. 715 (1948). In cases of realty, the lease represents the 
right to future income, and the realty itself is the underlying property. Hort v. Com- 
missioner, 313 U.S. 28, 61 Sup. Ct. 757 (1940). 

5 Bowden, supra note 1. Miller, What the Horst Case Decides, § Tax L. Rev. 1 
(1949). If the income tax could attach on the gratuitous transfer of the right to the 
income, there would be justification for double taxation, for the donor might still be 
liable for the tax in the years in which the income actually was realized by the donee. 

* Apparently, the court in the present case applied the present general rule, which 
is something of a combination of the retained control and enjoyment tests. If the 
donee’s interest is purely in the income, and if the donor retains ownership of the 
property producing the income, the donor is liable for the tax. Beck, Assignments of 
Income from Inventions: Tax Minimization, 2 Rutcers U. L. Rev. 221 (1948). 


*300 US. 5, 57 Sup. Ct. 330 (1937). 
* Hawaiian Trust Co. v. Kanne, 172 F.2d 74 (9th Cir. 1949); Farkas v. Commis- 
sioner, 170 F.2d 201 (5th Cir. 1948); 3 Wyo. L.J. 240 (1949). 


*Note 8 supra. 
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year is not.’ It is arguable, then, that an assignment of the right to future 
income from property for a term of twenty years constitutes a transfer of 
a substantial interest in the property itself.1! However, the Blair doctrine 
has been limited to questions of income tax liability on assignments of 
equitable interests, and has not been extended, as yet, to situations where 
the assignor initially holds an absolute interest in the property which pro- 
duces the income. Thus, when the present case is viewed from the stand- 
point of precedent, it is difficult to criticize the court for deciding that the 
donor should be liable for the tax on the income.'? 

As contrasted with the income tax cases, the issue in the gift tax cases 
is whether the donor has irrevocably given away a valuable property right.'* 
In the present case, the gift was of a property right, since the donees, under 
Illinois law,!* could have maintained an action against the lessee for their 
share of the rents. Further, the donor reserved no power of revocation, 


® Harrison v. Schaffner, 312 U.S. 529, 61 Sup. Ct. 759 (1941). Further, a transfer 
for a short term only does not divest the donor of control. First National Bank v. 
Commissioner, 110 F.2d 448 (7th Cir. 1940); Penn v. Commissioner, 109 F.2d 954 
(8th Cir. 1940). 

” An indication that the right to the income from property for a number of years 
should be considered a substantial interest in the property for tax purposes can be 
gleaned from the regulations under § 112(b)(1) of the 1939 Code (§ 1031 of the 1954 
Code). There, it is provided that an exchange of a fee interest for a 30-year leasehold 
interest in other property results in no recognizable gain to either party, such an 
exchange being considered an exchange of property of like kind. U.S. Treas. Rec. 
§ 39.112(b) (1)-1 (1953). When this is considered in conjunction with the time-worn 
statement that taxation is primarily concerned with the distribution of economic benefits 
rather than the refinements of title, it is clear that the doctrine applied to assignments 
of equitable interests should be applied to assignments of the right to future income 
from property held absolutely by the assignor. 

™% Had the assignment in the present case been for 30, 50, or 99 years, the court 
would have had great difficulty in ignoring the Blair doctrine. Obviously, an assign- 
ment of the right to future income for such periods of time is a very substantial 
interest in the property itself. If a transfer of the right to the income by a life tenant 
under a trust shifts the liability for tax on the income to the donee, there is no reason 
why a transfer of an equivalent right by the owner of the absolute interest in the 
property should not also. 

Brunner, Donor’s Income Tax Liability as Subjecting Him to Subsequent Gift 
Tax, 25 Taxes 813 (1947). The term property right is used in the broadest and most 
comprehensive sense of the word, including any kind of pecuniary right or interest 
protected by law. Smith v. Schaughnessy, 318 U.S. 176, 63 Sup. Ct. 545 (1943). No 
gift is complete for gift tax purposes until the donor releases all power to revoke or 
modify. Estate of Sanford v. Commissioner, 308 U.S. 211, 60 Sup. Cr. 51 (1939); 
Commissioner v. Walston, 168 F.2d 211 (4th Cir. 1948). In trusts, if income from the 
property subject to the gift is paid out periodically, and the donor retains power to 
revoke or modify, each payment is a gift for tax purposes. Commissioner v. Warner, 
127 F.2d 913 (9th Cir. 1942). 

Although the Commissioner in the present case insisted that each year’s income 
should be a taxable gift, the court held that the gift was completed when the lease was 
made. The reasoning supporting a gift each year in the trust cases where the donor 
retained power to revoke or modify is lacking here, since the donor released all control 
over the disposition of the income. 


“Iii. Rev. Stat. c. 80, § 14 (1953). 
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although the gift would terminate in twenty years. Since the statute com- 
mands that the gift be valued as of the time it was made,! the only ques- 
tion which remains to be answered is whether the right was valuable at 
the time the lease became effective.!® 

The subordinate question of what is meant by a valuable right or 
interest must be considered. Since the courts hold that a contingent re- 
mainderman under a trust has been given a valuable property right even 
though no benefit from the trust may ever result to him," it is clear that 
the gift need not, in fact, result in a reasonably predictable gain to the 
donee. However, in theory, the right is valuable, if, on the basis of human 
experience, it is likely to materially benefit the donee. In practice, the right 
cannot be considered valuable unless its value can be stated with reasonable 
accuracy.!® 

In the present case, if the court had considered only the evidence 
existing at the time the lease was effectuated, it would have been hard 
pressed to arrive at a dollars and cents figure to represent the value of the 
gift.1° However, by taking advantage of a procedural mishap,?° the court 
was able to avoid setting a value for the gift as of the time it was made. 
Without a definite value available, the court logically could not have con- 
cluded that a valuable right had been given away. Consequently, no gift 
tax would have been payable. In other words, if the court had followed 
the method of arriving at a figure for value prescribed by the statute, a 
tax might not have attached. 

Since the gift did, in fact, result in benefit to the donees, it should be 


Int. Rev. Cope of 1939, § 1005, 53 Srat. 148 (now Int. Rev. Cope of 1954, 
§ 2512(a)). The value is construed to be that amount at which the property would 
change hands between a willing buyer and a willing seller, but if the particular parties 
knew facts which would increase that amount, the amount would be commensurate. 
Hyman v. Nunan, Commissioner, 143 F.2d 425 (2d Cir. 1944). 

** The further question of when the gift was completed was an issue in the case, 
but only because of the valuation problem. 

7 Commissioner v. Marshall, 125 F.2d 943 (2d Cir. 1942). 

*® Willoughby J. Rothrock, 7 T.C. 848 (1946). Thus, in valuing gratuitous assign- 
ments of partnership interests, the amount of expected return to the donee above the 
amount of the net income attributable to the assignee’s personal efforts is considered 
to be the value of the gift. Good will is included in the computation of the expected 
net income. Goodwin v. McGowan, 47 F.Supp. 798 (W.D.N.Y. 1942); William H. 
Gross, 7 T.C. 837 (1946). 

Since pari-mutuel betting had just become legal, there was practically no evi- 
dence from which an estimate of the amount of betting could be made. In fact, the 
evidence showed that the lessee was assuming a great risk in opening the race track. 

The government, by shifting its position as to the value of the gift, gave the 
court the opportunity to accept the petitioner’s suggested value. The petitioner had 
offered expert testimony as to the capitalized value of the right to the income, while 
the government was contending that the value was the actual amount paid to the sons 
during the year. The government’s implied purpose was to get a decision as to value 
for 1946 alone, so that all future payments to the sons could be considered gifts in the 
years made. The court held that gift had to be valued as of the time it was made. 
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taxable. To hold otherwise would be to disregard the purposes of the 
statute.2!_ In the principal case, if the court had not been able to rely on 
the procedural flaw, it probably would have used hindsight to set a definite 
value. The court reached the correct result under the statute, but was 
forced, by the inadequacy of the statute, to use an awkward method to 
value the gift. 

Even with the problem of valuation set aside, there is little harmony 
in the combination of the established income and gift tax doctrines when 
they are brought together as in the main case. The courts construe gift 
and estate taxes together,?? but hold that income tax is not to be construed 
in conjunction with either of them.?* As a result, there are no established 
doctrines attempting to integrate the two taxes.*4 To further compound 
the confusion, there is little attempt to make either the gift or income 
taxing doctrines correspond with concepts of property interests recognized 
under local law.?5 Since the courts were equipped with only broad, gen- 
eral measures passed by Congress,”® they were unable to avoid the resulting 
confusion. Integration of the taxes by the courts would have required 
judicial legislation.?* 

The obvious solution for the existing difficulties is a comprehensive 
statute. This solution has been suggested by various writers in the field.?* 
It is difficult to understand why Congress has failed to act in this regard 
before this time. Each year the present measures are subjected to further 
litigation with the confusion mounting in step with the accumulation of 
ingenious devices being tested for taxworthiness. As each case is decided, 
it becomes more and more obvious that only a new statute can integrate 
the various applicable doctrines. 

Joun W. Warpbe.i 


* The purposes of the gift tax are: 

1. To complement the estate tax by a corresponding tax on inter vivos transfers. 

2. To implement the income tax by discouraging attempts to avoid surtaxes by 
gifts of property to persons in lower income brackets. Polisher, Recent Developments 
in Federal Gift Tax, 50 Dick. L. Rev. 49 (1945). 

™ Drake, Inconsistencies in the Federal Estate, Gift and Income Taxes Regarding 
Gratuitous Inter Vivos Transfers, 5 Mercer L. Rev. 276 (1954). 

*Lockard v. Commissioner, 166 F.2d 352 (1st Cir. 1948); Drake, supra note 22. 

* Thus, in one trust case, even though the income from the res was considered 
to be the donor’s for income tax purposes, the court held that it had never belonged 
to the donor for gift tax purposes. Thus, the donor paid no gift tax for giving away 
the income. Commissioner v. Hogle, 165 F.2d 352 (10th Cir. 1947). 

* A gift for tax purposes need not meet the requirements of a common law gift. 
Commissioner v. Wemyss, 324 U.S. 303, 65 Sup. Ct. 652 (1945). A common law gift 
may leave the donor subject to income tax on what he had, under local law, given 
away. 21 So. Cauir. L. Rev. 312 (1948). 

** Bowden, Assignments of Income Reconsidered, 20 Taxes 67 (1942). 

* Ibid. 

* Polisher, Recent Developments in Federal Gift Tax, 50 Dick. L. Rev. 49 (1945); 
Griswold, A Plan for the Coordination of the Income, Estate, and Gift Tax Provisions 
with Respect to Trusts and Other Transfers, 56 Harv. L. Rev. 337 (1942). 
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WILLS—Competency of Wife to Attest Will of Husband. (Illinois) 


Decedent married eighteen years after he executed his will. During 
the marriage he executed a purported codicil which was attested by his 
wife and one other person. The circuit court affirmed the probate court’s 
order denying probate of the will and purported codicil. On appeal, held: 
Affirmed. The will was revoked by the subsequent marriage and was 
neither revived nor republished by the alleged codicil. The purported 
codicil is void, since the common law incompetency of husband and wife 
to testify as witnesses for or against each other applies to the attestation 
of wills. In re Kent’s Estate, 4 Ill.2d 81, 122 N.E.2d 229 (1954). 

The rule creating this incompetency of husband and wife is of such 
antiquity as to make almost undiscoverable even the century of its origin.’ 
One of the first to recognize the rule was Coke in 1628 in his Commentary 
Upon Littleton.? At various times judges have said this incompetency is 
based upon the marital identity of interest,? the supposed bias of affection,* 
the dangers of violating the privilege of the husband when the wife is sub- 
jected to cross examination, and the possibility of a disturbance of marital 
peace which might occur if the wife were expected by the husband to 
perjure herself.6 These last two reasons have been refuted on the grounds 
that the husband can waive his privilege if he so desires, and that it is not 
realistic to destroy honest claims because of an apprehension of dishonesty.* 
The disqualification for interest has been generally repudiated, because the 
slight risk of falsehood is not best avoided by exclusion of such testimony.® 
The same reasoning could be applied to the incompetency arising from the 
bias of affection. 

Nevertheless, this common-law disability has survived to make a husband 
or wife incompetent to attest the will of his or her spouse, even where the 
witness had no interest under the will.® Since the basis for the exclusion of 
a spouse’s testimony is the bias of affection,!° it follows that a statute making 
“persons interested in the event” competent to testify should not be con- 
strued to make married persons competent by implication. An Illinois 


*Commonwealth v. Allen, 191 Ky. 624, 231 S.W. 41 (1921). 

72 WicMore, Evipence § 601 (3d ed. 1940). 

* Ibid. This reason was first advanced in 1726 by Gilbert. 

‘Ibid. This reason was advanced by Judge Samuel in 1854. 

* Ibid. 

* Ibid. This reason was advanced by Judge Sergent in 1860. 

" Ibid. 

*Id. § 576. 

*Gump v. Gowans, 226 Ill. 635, 80 N.E. 1086 (1907); Pease v. Allis, 110 Mass. 157 
(1872); Smith v. Jones, 68 Vt. 132, 34 Atl. 424 (1895). 

” Mitchenson v. Cross, 58 Ill. 366 (1871). The wife of a party to the action wes 
incompetent to testify that the opposing party had committed adultery with her, 
although this was a statement against her interest. 
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statute 1 provides that any beneficial devise to a person attesting the will 
is void as to that beneficiary, unless the will is attested by a sufficient num- 
ber of persons exclusive of that beneficiary. That witness may be compelled 
to testify to prove the will and shall receive only so much of the gift as 
does not exceed the value of the property he would have received if the 
testator had died intestate. This statute has been applied a number of 
times,!* but never where the witness was the spouse of the testator. 

Chapter 51, Section 5 of the Illinois Revised Statutes provides that “hus- 
band and wife may testify for or against each other . . .” except as to certain 
specified information.’* This relaxes the common-law disqualification of 
husband and wife to some extent but does not affect their incompetency to 
attest the wills of their spouses.1* Section 8 of that same chapter provides 
that nothing in the act shall affect existing laws concerning the attestation 
of last wills and testaments.!® This means that Illinois still follows the 
common-law rule with respect to the competency of a married person to 
attest the will of his or her spouse. 

But the common law was not frozen as of the moment the statute went 
into effect. The trend of Illinois common-law decisions has been to allow 
a surviving spouse to testify for the estate of the decedent.!® Professor 
Wigmore has said the reason for this is that the “rule of thumb” bias aris- 
ing from the husband and wife relationship is no longer present.!7 Despite 
this trend it is well settled that a person is competent to attest a will only 
if he could give testimony in court at the time of attestation.1* Competency 
to testify after the death of the testator is irrelevant. The reason for this 
seems to be that the requirement of “credible witnesses” 1® is not made to 


“Itt. Rev. Stat., c. 3, § 195 (1953). Such legislation has been known since 1752 
when a similar statute was enacted in England. See 25 Geo. II c. 6 (1752). 

"In re Estate of Reeve, 393 Ill. 272, 65 N.E.2d 815 (1946); Olson v. Larson, 320 
Ill. 50, 150 N.E. 337 (1925); Fearn v. Postlethwaite, 240 Ill. 626, 88 N.E. 1057 (1909); 
Jones v. Grieser, 238 Ill. 183, 87 N.E. 295 (1909); Harp v. Parr, 168 Ill. 459, 48 N.E. 
113 (1897). In the earlier cases the statute provided that the gift to the witness failed 
entirely. 

Iii. Rev. Stat., c. 51, § 5 (1953). 

* Gump v. Gowans, 226 Ill. 635, 80 N.E. 1086 (1907). 

* Iti. Rev. Stat., c. 51, § 8 (1953). 

*® Mahlstedt v. Ideal Lighting Co., 271 Ill. 154, 110 N.E. 795 (1915); Donnan v. 
Donnan, 256 Ill. 244, 99 N.E. 931 (1912); Baker v. Baker, 239 Ill. 82, 87 N.E. 913 
(1909); Deniston v. Hoagland, 67 Ill. 265 (1872); Ingle v. Maloney, 234 Ill. App. 151 
(3d Dist. 1924). Since such testimony after the death of a spouse is not “for or 
against” the spouse the statute removing husband and wife disability is not applicable. 
Galbraith v. McLain, 84 Ill. 379 (1877); Deniston v. Hoagland, 67 Ill. 265 (1872). 

112 WicmoreE, Evipence § 610 (3d ed. 1940). 

% Smith v. Goodall, 258 Ill. 145, 101 N.E. 255 (1913); Fearn v. Postlethwaite, 
240 Ill. 626, 88 N.E. 1057 (1909); Jones v. Grieser, 238 Ill. 183, 87 N.E. 295 (1909); 
Gump v. Gowans, 226 Ill. 635, 80 N.E. 1086 (1907); Johnson v. Johnson, 187 Ill. 86, 
58 N.E. 237 (1900); Sloan v. Sloan, 184 Ill. 579, 56 N.E. 952 (1900); Fisher v. Spence, 
150 Ill. 253, 37 N.E. 314 (1894); In re Ingalls, 148 Ill. 287, 35 N.E. 743 (1893). 

Itt. Rev. Stat., c. 3, § 194 (1953). 
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determine the competency of those who will testify, but is to secure the 
execution of the will under formalities of a specified sort.2° This is a rule 
of substantive law, not of evidence,?! and the moment of attestation is used 
to determine whether the formalities of execution have been satisfied.?? 
However, there seems to be no adequate reason why, as a matter of sub- 
stantive common law, a witness should not be competent to testify for his 
or her living spouse. Following the rule, the witness would then be com- 
petent to attest the will of that spouse. 

Yet, in Illinois, without the benefit of Chapter 51, the spouse of a 
person interested in the litigation is not competent to testify.2 That pre- 
cise issue had not been before the court for more than a quarter of a 
century, and it was to be hoped that in the instant case the court would 
refuse to follow “this antiquated and fossilized rule of the common law, 
on the theory that if there ever was any reason for the same it has long 
since ceased to exist.” 24 More than a century ago the English Common 
Law Practice Commissioners reported that “Plain sense and reason would 
obviously suggest that any living witness who could throw light upon a 
fact in issue should be heard to state what he knows, subject always to 
such observations as may arise as to his means of knowledge or his dis- 
position to tell the truth.” 25 

The present decision is not in harmony with recent parallel cases in 


7°2 Wicmore, Evipence § 582 (3d ed. 1940). Another reason is that so far as 
capacity of the testator is concerned it is the opinion of the attesting witness at the 
time of the execution which is material, not that opinion as subsequently modified. 
This reasoning is not applicable to a case where testator’s wife attests the will, since 
she cannot testify on the question of his capacity. 

**2 Wicmore, Evipence § 582 (3d ed. 1940). 

* Under this theory the will is valid even though the attesting witness subse- 
quently married the testator, since the witness was competent at the time of the 
attestation. Fellows v. Allen, 60 N.H. 439 (1881). 

** Casper Nat. Bank v. Jenner, 268 Ill. 142, 108 N.E. 998 (1915); Thomas v. 
Anthony, 261 Ill. 288, 103 N.E. 974 (1914); Craig v. Miller, 133 Ill. 300, 24 N.E. 431 
(1890). These cases held the wives incompetent even though the husbands, who were 
interested parties, were allowed to testify. 

* Tinsley v. United States, 43 F.2d 890, 897 (8th Cir. 1930). “Does it follow, 
because there is a motive of some sort prompting a man to lie, that for that reason 
he will lie? . . . If it did, instead of shutting the door against some witnesses, you 
ought not to open it to any. ... All mountains have a tendency to fall into a level 
with the plains; yet, nothwithstanding there are mountains. .. .” 7 BENTHAM, RATIONALE 
or JupiciaL Eviwence, 393 (Bowring’s ed. 1827). “I clearly remember a case when two 
prisoners were tried together before Russell Gurney. Each wanted to call his wife. 
(A) was told he could not call his wife but the other (B) said: ‘My Lord, I am not really 
married, although we have been living together as man and wife for many years. Can I 
call Mrs. (B)?’ ‘Oh, certainly,’ said the Judge, ‘You may call her, as you are not mar- 
ried.’ Moral: The respectable woman is not a competent witness, but the immoral one is! 
The Law is in a discreditable and disgraceful muddle.” The preceding quotation is 
from a letter of an eminent practitioner to Lord Halsbury in 1895. 2 Wicmore, Evi- 
DENCE § 601 (3d ed. 1940). 

* Id. at § 576. 
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which the court has slighted the common-law fiction of husband and wife 
unity. These decisions seem to disregard the marital relationship unless 
domestic peace and tranquility would actually be injured by a failure to 
follow the common-law fiction. This attitude of the court has been made 
clear by its sanction of a wrongful death action brought by the adminis- 
trator of the wife’s estate against the administrator of the husband’s estate;?7 
a suit by a wife against the employer of her husband for injury inflicted 
by the husband in the course of his employment; an action by a divorced 
wife against her ex-husband for a personal tort committed while the mar- 
riage relationship existed;?® and a conviction of husband and wife for crim- 
inal conspiracy.®° 

One disadvantage of having the wife of the testator attest the will is 
the inability of a surviving spouse to testify about the testamentary capacity 
of the deceased. The Illinois courts have consistently excluded such testi- 
mony on the ground that the witnesses obtained such knowledge solely 
through the marriage relationship.** However, testamentary capacity can 
be proved in other ways. This disability of the surviving spouse should not 
be a reason for holding that the will was not validly executed. 

The result of this case was to defeat the testator’s intention and penalize 
unnecessarily those devisees who were not witnesses. The interest of the 
surviving spouse was not affected materially by the decision of the court. 
Under Illinois law the surviving spouse can take a share of the intestate 
property if the will is not proved,*? a statutory share upon renunciation 
of the will if it is proved,®* a gift under the will not exceeding the value 
of her intestate share,3* or dower.®® 

In justification of the court’s decision it must be said that it is sup- 
ported by precedent. Nevertheless, this was an excellent opportunity for 
the court to remove some of the feudalistic cobwebs from our law of wills. 


Donatp A. HENss 


** Brandt v. Keller, 413 Ill. 503, 109 N.E.2d 729 (1952); Welch v. Davis, 410 III. 
130, 101 N.E.2d 547 (1951); Tallios v. Tallios, 345 Ill. App. 387, 103 N.E.2d 507 (1952). 


Welch v. Davis, 410 Ill. 130, 101 N.E.2d 547 (1951). The administrator could 
sue although the Wrongful Death Act allows this action only if the party injured 
could “maintain an action” if death had not ensued. 


*8 Tallios v. Tallios,.345 Ill. App. 387, 103 N.E.2d 507 (1952). 

* Brandt v. Keller, 413 Ill. 503, 109 N.E.2d 729 (1952). Comment, [1953] Law 
Forum 150. 

*® People v. Martin, 4 Ill.2d 105, 122 N.E.2d 245 (1954). 


* Monaghan v. Green, 265 Ill. 233, 106 N.E. 792 (1914); Donnan v. Donnan, 256 
Ill. 244, 99 N.E. 931 (1912); Wetzel v. Firebaugh, 251 Ill. 190, 95 N.E. 1085 (1911); 
Schreffler v. Chase, 245 Ill. 395, 92 N.E. 272 (1910). 


? Id. at § 162. 
"Id. at § 168. 
* Id. at § 195. 
* Id. at § 171. 
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WILLS—Right of a Wife Who Is Life Tenant To Share in the Remainder 
Limited to “Heirs” of Her Husband. (Illinois) 


George W. Stites died testate September 21, 1899, leaving surviving his 
widow and six brothers and sisters. His will provided: 


“T give, devise and bequeath to my beloved wife, Lucinda Stites, all 
my property, both real and personal, including the 160 acres of land 
where I now live for the term of her natural life, and after her death 
I desire the real estate to pass by the law of descent the same as though 
I had made no will. It is my desire that the remainder after such life 
estate in my said wife shall vest at my death in such persons as would 
be my heirs by the law of descent. This applies to real estate only. 
The personal property I give to my wife absolutely to own, use and 
dispose of as her own.” (Emphasis added) 


The widow died April 30, 1953. In a suit to construe the will, the 
trial court held that the surviving widow was not an heir of the testator 
within the meaning of that term as used in the will. On appeal, held: 
Affirmed.! The testator used the term “heirs” in its popular or colloquial 
sense as referring to his blood kindred. Stites v. Gray, 4 Ill. 2d 510, 123 
N.E.2d 483 (1954). 

The court turned the decision on the rule of construction that a will, 
if possible, will be construed so that no language used by the testator is 
treated as surplusage or rendered void or insignificant.2, The widow would 
have taken all the personalty in the absence of the specific provision had 
the word “heirs” been given its technical meaning.* To lend significance 
to the express grant the court concluded that the testator must have in- 
tended to exclude her from the remainder. That is, he used the term “heirs” 
in other than its technical sense. Not being an heir, the widow would have 


* Appellees were the descendants and heirs of the testator’s six brothers and sisters, 
all six having died during the life tenancy. Appellants were heirs at law and devisees 
of the widow. 

? Dillman v. Dillman, 409 Ill. 494, 100 N.E.2d 567 (1951); Weilmuenster v. Swanner, 
404 Ill. 21, 87 N.E.2d 756 (1949). 

*“The testator in this case having died in the year 1899, leaving no child or chil- 
dren, but leaving a widow and brothers and sisters surviving, one half of the real estate 
and the whole of the personalty would have descended to the widow as an absolute 
estate forever, and the other half of the estate would have descended in equal parts 
among the brothers and sisters of the deceased according to the Illinois law of descent 
then in force. (Hurp’s Stat. 1915-1916, Chap. 39, sec. 1, par. 3).” (Emphasis added). 
Stites v. Gray, 4 Ill.2d 510, 514, 123 N.E.2d 483, 486 (1954). 

‘The term “heir” has been given at least two distinct technical meanings in 
Illinois. (1) The heir at common law is that person who succeeds to the real estate 
in case of intestacy. Walker v. Walker, 283 Ill. 11, 118 N.E. 1014 (1918). In Gauch 
v. St. Louis Mutual Life Insurance Co., 88 Ill. 251 (1877), the common law meaning 
was used to deny a widow the right to share in the proceeds of an insurance policy 
payable to the insured’s “legal heirs.” (2) The term has been more frequently held 
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only a life estate in the personalty. Yet, he intended she have the personalty 
outright. For this reason the testator concluded his will expressly bequeath- 
ing all personalty to his wife. 

By so interpreting the will, the court nullified an express statement by 
the testator as to how he desired his property to pass after his death. The 
testator’s statement that he desired his real estate, after a life estate in his 
wife, to “pass by the law of descent the same as though I made no will,” 5 
before adding that the remainder after the life estate shall “vest at my 
death in such persons as would be my heirs by the law of descent,” is strong 
evidence that he used the word “heirs” in its technical sense.* Had he died 
without a will there is, of course, no doubt but that his wife would have 
shared in the realty. 

The Illinois Supreme Court has repeatedly said, the fact that a gift of 
a life estate is made to a named person and a gift of a remainder in the 
same property is made to a class which will include the life tenant, does 
not in and of itself manifest an intention to exclude the life tenant from the 
class which will take the remainder.? The court professes to follow this 
rule 8 in the instant case, but the result indicates that it takes but little to 
convince it that the testator intended his wife be excluded from the group 
referred to as heirs.® 


to designate one who inherits property, real or personal, under statutes of descent and 
distribution. Walker v. Walker, 283 Ill. 11, 118 N.E. 1014 (1918); Richards v. 
Miller, 62 Ill. 417 (1872); Rawson v. Rawson, 52 Ill. 62 (1869). In addition, the word 
“heirs” has been given many non-technical meanings, for example, “heirs of the biood” 
as in the instant case. 

*Similar language was used in a will construed in Himmel v. Himmel, 294 Il. 
557, 128 N.E. 641 (1920). The court held that the life tenant, the testator’s only child, 
was entitled to the remainder, but, other reasons being sufficient, no import was attached 
thereto. 

*“Tt should never be forgotten that a person’s heirs are those living at his death 
who would take upon intestacy.” CAREY AND SCHUYLER, ILLINOIS LAW or Future IN- 
TERESTS, § 134 (1941). When a testator gives property to his heirs after exhausting 
his specific wishes by previous limitations, the implication is that he is content to let the 
law take its course. Wall v. Converse, 146 Mass. 345, 15 N.E. 660 (1888), per Holmes, J. 

"Dillman v. Dillman, 409 Ill. 494, 100 N.E.2d 267 (1951); McGinnis v. Campbell, 
274 Ill. 82, 113 N.E. 102 (1916); Lynn v. Worthington, 266 Ill. 414, 107 N.E. 729 (1915); 
Black v. Jones, 264 Ill. 548, 106 N.E. 462 (1914); Smith v. Winsor, 239 Ill. 567, 88 N.E. 
482 (1909). 

* There is some force in the argument that if one of the heirs is given a life 
estate in property and there follows a remainder to the testator’s heirs, the testator in- 
tended to exclude the life tenant from the remainder. CAREY AND SCHUYLER, ILLINOIS 
Law oF Future Interests, § 127 (1941). Illinois has, however, refused to accept such 
an inference as a substantive rule of law, even where the life tenant was the sole heir. 
Himmel v. Himmel, 294 Ill. 557, 128 N.E. 641 (1920). Yet, one must conclude from 
McGinnis v. Campbell, 274 Ill. 82, 113 N.E. 102 (1916), that it will be afforded some 
weight. 

® There are two methods of excluding the life tenant from sharing in the remainder 
as an heir. One is to hold that the testator intended his heirs be determined as of the 
death of the life tenant. The other is to hold that heirs are determined at the death 
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The court cited four cases as controlling in the instant situation, three 
of which can easily be distinguished from the one under consideration. In 
In re Fabnestock, the testator died leaving only his widow and his sister 
as heirs at law. His estate of personalty only was given to his widow to 
“do with as she sees fit,” the unexpended remainder to go to his “legal 
heirs.” In Smith v. Winsor, the testator gave his property to his wife 
with power to dispose by deed, to reinvest or loan the proceeds, to use for 
her comfort or advantage including power to give to charitable causes, 
with remainder, if any, to testator’s “heirs at law.” In both of these cases 
the court held that the testators intended their widows be excluded from 
sharing in the remainder as heirs, i.e., heirs by the blood was intended. 
These conclusions were not unreasonable. A grant to a widow of full 
power to dispose of and to consume the corpus of a gift during life with 
remainder over suggests the conclusion that the testator intended her 
interest to be limited to that portion which she might appropriate during 
life. A vested interest in a portion of the remainder would be of no value 
to the widow since she has full power over the property during life in its 
absence. 

In Black v. Jones, the widow was given all her husband’s personalty, 
amounting to twenty thousand dollars, and real estate in fee of the value 
of forty-five hundred dollars. In addition, she was given the rents and 
profits from a spend-thrift trust. These amounted to fifty-four thousand 
dollars during her life. The court held that she was not to be included 
as one of the testator’s heirs at law of the remainder of the trust corpus. 
This result also seems reasonable. The division of the estate into parts, the 
sizable gift of personalty, and the more than ample income provision for 
life is persuasive of the conclusion that the testator probably did not intend 
his widow to share in the remainder of the trust corpus. 

As in the instant case, the rationale of McGinnis v. Campbell, is not 
readily acceptable. There the testator set up successive life estates in his 
wife and grand-nephew and provided that after the death of the life tenants, 
the remainder shall go to “my legal heirs at the time of my decease.” The 
court held that the term “legal heirs” meant heirs by the blood, thus did not 
include the widow. The court said that aside from the fact of its being 
unusual to devise a person an interest in fee in land in which he is given 
a life estate, “we think there are some aids in the language of this will 


of the testator—as, indeed, is always the case unless it can be found that the testator 
intended otherwise—but that he intended his wife be excluded from the group referred 
to as heirs. In the instant case the latter approach was necessarily taken since the tes- 
tator said the “remainder . . . shall vest at my death... .” 


*° 384 Ill. 26, 50 N.E.2d 733 (1943). 
™ 239 Ill. 567, 88 N.E. 482 (1909). 
* 264 Ill. 548, 106 N.E. 462 (1914). 
*° 274 Ill. 82, 113 N.E. 102 (1916). 
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though not of the most illuminating character to assist in the meaning 
intended by the testator.”14 The not very illuminating language upon 
which the court turned the decision was that the fee was devised to the 
same persons whether the wife survived him or not. These persons were 
his legal heirs. If she died before the testator’s death, she would not share 
in the estate nor obviously would her collateral kin. If she died after the 
testator and were included as an heir to the remainder, she would share; this 
interest would pass to her collateral kin, not being disposed of prior to 
her death. The court reasoned that surely the testator did not intend that 
this ultimate difference in the disposition of his estate should hinge upon 
the contingency of his wife’s death prior or subsequent to his own. 

This result grows solely out of the circumstance that always exists 
where a husband by will gives a wife a life estate with remainder to his 
heirs.15 If the wife predeceases her husband, the property passes imme- 
diately to his heirs. Neither the wife nor her collateral kin take anything. 
If she survives and is considered an heir and later dies not having disposed 
of her interest in the remainder, it passes to her collateral kin, there being 
no children. Is the fact that the final disposition of a testator’s estate may 
differ depending on the contingency of his wife’s surviving him, sufficient 
to show that the testator intended his wife not be included as an heir? 
It seems doubtful. If so, in situations where the life tenant is a husband 
or wife, the court should cease stating the rule: the fact that a gift is made 
to a named person and a gift of a remainder in the same property is made 
to a class which will include the life tenant does not in and of itself mani- 
fest an intention to exclude the life tenant from the class which will take 
the remainder.'® 

It was this circumstance in and of itself which led to the result in the 
McGinnis case. There was but little more to justify the result in the instant 
case. Meaning could have easily been given to the closing sentence of the 
testator’s will without doing violence to his previously stated desire. In 
Gauch v. St. Louis Mutual Life Insurance Co.,1" decided prior to the time 
the testator made his will in the instant case, a widow was not permitted 
to share in the proceeds of an insurance policy (personalty) payable to the 
decedent’s “legal heirs.” 18 The common law definition of the term heirs— 


Td. at 86, 113 N.E. at 103 (Emphasis added). 


* This type of devise is to be contrasted with a devise, to wife for life and re- 
mainder to her heirs, on which the Rule in Shelley’s Case would have operated at 
common law to give the wife a fee. The Rule has been abolished in Illinois. Itt. Rev. 
Srat. c. 30, §§ 186, 187 (1953). 

* Note 7 supra. 

88 Ill. 251 (1877). The decision was followed in Countiss v. Whiting, 306 IIl. 
App. 548, 29 N.E.2d 277 (1st Dist. 1940) and Rolofson v. Rolofson, 246 Ill. App. 305 
(3d Dist. 1927). 

* There has been a great deal of fluctuation in the Illinois law concerning the 
ability of a spouse to take as an heir. The nub of the problem was whether she was 
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the persons appointed to succeed to real estate in case of intestacy—was 
employed to reach the result. In the present case the testator may have 
feared the term “heirs” would be given its common law meaning. Such 
being the case, the personalty would pass as realty, the widow being en- 
titled to but one-half of it, whereas the testator desired that she have all 
of it. 

Also, the testator may have been aware of the doctrine prevalent in 
some states !® and at common law,” that where personalty and realty is 
blended in a residuary clause of a will or in a life estate followed by re- 
mainder, the personalty shall be treated as realty. These possibilities in the 
presence of a desire that the widow have all the personalty seem sufficient 
to warrant the inclusion of the provision that the widow take the per- 
sonalty absolutely. 

The court in the instant case properly sought the testator’s intention. 
In an attempt to give significance to all parts of the will, the court in effect 
nullified an express provision of the testator that he desired the remainder 
of his realty to pass as though he had made no will. In three of the cases 
cited as precedent, the court had much more evidence from which to con- 
clude that the wife was intended to be excluded as a remainderman. The 
decisions in the instant and McGinnis cases indicate that if the Supreme 
Court remains of its present opinion, very slight evidence will be sufficient 
to convince the court of the testator’s intent to exclude his widow from 
sharing in the remainder as one of his “heirs” where he has given her a life 
estate preceding the remainder. 

LeRoy RIcHarps 


an heir when entitled to dower only—as was the case under the descent law prior to 
1923 where there were no children—or, after that date, where she took dower originally 
with the right to a fee in realty only upon renunciation of the will of her husband. 
The problem seems to have been settled with the adoption of the Probate Act of 1940, 
Itt, Rev. Stat. c. 3, § 162 (1953) which gives a surviving spouse an interest in fee in 
realty with the right to elect dower. See Carey AND ScHUYLER, ILLINOIS LAW oF 
Future Interests, § 134 (1941) for a complete discussion of this development. 

* Olney v. Lovering, 167 Mass. 446, 45 N.E. 766 (1897); Fabens v. Fabens, 141 
Mass. 395, 5 N.E. 650 (1886); Allison v. Allison, 101 Va. 537, 44 S.E. 904 (1903). 

De Beauvoir v. De Beauvoir, 3 H.L. Cas. 524, 10 Eng. Rep. 206 (1852); Gwynne 
v. Muddock, 14 Ves. Jr. 488, 33 Eng. Rep. 608 (1808). 
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